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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the dismissal of the complaint for "want of jurisdiction 
over the subject matter” was erroneous and in violation of Article III of 
the Constitution of the United States ? 


2. Whether the questions presented in the complaint are justiciable 
and subject to review by the Federal courts? 


3. Whether the refusal of the House of Representatives to seat a duly 
elected Representative of the people, who meets all the constitutional 
qualifications for membership in the House, and further to bar him from 
membership for the entire 90th Session violates the Constitution of the 
United States, and in particular Article One, Clause Two, and Article 
One, Clause Five, thereof? 


4. Whether the legislative punishment inflicted upon the Appellant 
Powell by the enactment of House Resolution 278 violated the constitu- 
tional prohibition against Bills of Attainder? 


5. Whether the punishment by exclusion of Appellant Powell from 
membership in the House violated the Due Process guarantee of the 
Fifth Amendment to the Constitution of the United States. 


6. Whether the refusal of the House of Representatives to seat a 
duly elected Representative of the people, who meets all the constitu- 
tional qualifications for membership in the House, violates the funda- 
mental and inalienable rights of the class of Appellants, citizens of the 
18th Congressional District of New York, to the free choice of their own 
representatives to the Legislature essential to a system of representa- 
tive democracy? 


7. Whether the exclusion of Appellant Powell violated his rights and 
the rights of the class of Appellants representing the overwhelming 
Negro majority of the citizens of the-18th Congressional District of New 
York guaranteed to them by the Thirteenth, Fourteenth and Fifteenth 
Amendments to the Constitution of the United States? 


8. Whether the Federal courts have power to grant the relief re- 
quired to remedy the violations of Appellants' rights? 


9. Whether the District Court erred in refusing to certify the 
necessity for a three-judge statutory district court and, if so, 
whether this Court should order the convening of such a court and 
instruct such court to grant forthwith the relief prayed for herein? 
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ADAM CLAYTON POWELL, JR., et al., 
Appellants 


Vv. 


JOHN W. McCORMACK, et al. 
Appellees. 


——————— ee 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the district court was invoked pursuant 
to Title 28, Sections 1331, 1343 (4), 2201, 2202 and 2282 and Title 
42, Sections 1971 (1) and (2), 1981, 1983 of the United States Code, 
appellants alleging that, ''This action arises under Article I, 
Sections 1, 2 (i), (2), (4), 5 (1), (2), and 9 (3) of the Constitution 
of the United States and the 5th, 6th, 8th, 9th, 10th, 13th, 15th and 
19th Amendments thereto and Title 2, Section 3l et seq. and Title 
42, Sections 1971 (1) (2), 1981, 1983 of the United States Code and 
the amount in controversy exclusive of interest and costs exceeds 


the sum of $10, 000. 00." 


The appellants (plaintiffs below) in this action include Adam Clay- 
ton Powell, Jr., as "the duly elected Representative to the 90th Congress 
of the United States from the 18th Congressional District of the State of 
New York; and said Congressman elect together with the other named 
(plaintiffs below) appellants" as non-white citizens of the United States 
and duly qualified electors of the 18th Congressional District of the State 
of New York and upon information and belief voted at the general election 
of 1966 for plaintiff (appellant), ADAM CLAYTON POWELL, JR., Appel- 
lants (plaintiffs below) joined together in bringing this action on their own 
behalf and on behalf of all other persons similarly situated. (Exhibit lto 
motion; supra) i 

Appellees (defendants below) include John W. McCormack, sued 
individually, as Speaker, as representative of the class of members and 
aS a member of the House of Representatives of the 90th Congress of the 
United States; Carl Albert, Gerald R. Ford, Emanuel Celler, Arch A. 
Moore, Jr., and Thomas B. Curtis, sued individually, as members of 
the House of Representatives of the 90th Congress of the United States 


from their respective congressional districts, and as representatives of 


the class of members of the House of Representatives of the 90th Congress 


of the United States; W. Pat Jennings, sued individually and as Clerk of 


the House of Representatives of the 90th Congress of the United States; 


Zeake W. Johnson, Jr., sued individually and as Sergeant-at-Arms of 


the said House of Representatives; and William M. Miller, sued | 


individually and as Doorkeeper of the said House of Representatives. 
(Exhibit 1, to motion, supra) 
This is a suit for a declaratory judgment and for injunctive relief. 
The jurisdiction of this Court is invoked pursuant to 28 U.S.C. 
§1291. This appeal is from a final decision of the United States District 
Court for the District of Columbia, an order entered April 7, 1967, de- 
nying appellants' application for a statutory three-judge court, granting 
appellees' motion to dismiss the complaint for want of jurisdiction of 
the subject-matter, and denying appellants' motion for a preliminary 
injunction. (Exhibit II to motion, supra) 


Notice of appeal to this Court was filed April 7, 1967 


STATEMENT OF THE CASE 


Appellants —— Adam Clayton Powell, Jr., duly elected and certi- 
fied representative from the 18th Congressional District of New York, to 
the House of Representatives of the 90th Congress of the United States, 
and thirteen electors of the aforesaid congressional district — on March 8, 
1967, filed an action in the Court below for injunctive relief, mandamus, 
and declaratory judgment against the appellees — members and officials 
of the House of Representatives of the 90th Congress, in their official _posi- 
tions and as representatives of all members of the House of Representatives 
of the 90th Congress (Exhibit 1 to Appellants' Motion for Summary Reversal, 


etc., herein). Jurisdiction is invoked pursuant to Title 28, Sections. 1331, 


1343 (4), 2201, 2202, and 2282 and Title 42, Sections 1971 (1) (2), 1981, 1983 
of the United States Code (Ibid. ). Accompanying the complaint were an 
application for the convening of a statutory three-jundge court pursuant to 
28 U.S.C. §§2282, 2284 (Exhibit 2 to motion, supra), anda motion for pre- 
liminary injunction (Exhibit 4 to motion, supra). The complaint alleges 
that House Resolution 278, passed March l, 1967, by a vote of 307 to 116 
(Exhibit 1 to motion, supra J8, p. 4), improperly and illegally excluded 
Mr. Powell from House membership in violation of appellants! rights 
guaranteed by Article, I, Sections 1, 2(1) (2) (4), 4(1) (2) and 9(3) of the 
Constitution of the United States and the oth, 6th, 8th, 9th, 10th, 13th, 

15th and.19th Amendments thereto and Title 2, Section 31 et seq. a Title 
42, Sections 1971 (1) (2), 1981, 1983 of the United States Code (Id. , Ss 9-13, 
at 5-8); that Mr. Powell meets all of the qualifications prescribed by the 
Constitution of the United States for membership in the House of Repre- 
sentatives (Id., J9, at 5-6) and, presented himself, with a duly authenti- 
cated certificate of election, to be sworn and seated as a member of the — 
House of Representatives of the 90th Congress of the United States (aa. 5 


J5, at 3); that the appellees, pursuant to House Resolution 1 (Exhibit 1A 


to motion, supra), authorized and referred to a Select Committee of the 


House the question of the right of Member-Elect Powell "to be sworn in 
as a Representative from the State of New York in the Ninetieth Congress, 
as well as his final right to a seat therein as such Representative," and 


instructed said Committee to investigate and report to the House "within 


five weeks after the members of the committee are appointed the results 
of its investigation and study, together with such recommendations as it 


deems advisable." (Exhibit 1A, supra). 


The Select Committee, after its appointment and organization, 


wrote to Mr. Powell, as follows (Exhibit 1B to motion, supra, p. 5): 
Dated February 1, 1967 


Hon. ADAM CLAYTON POWELL 
U. S. House of Representatives, 
Washington, D. C. 


DEAR MR. POWELL: I enclose a copy of House Reso- 
lution 1, 90th Congress, pursuant to which the Speaker 
on January 19, 1967, after consultation with the Minority 
Leader, appointed the following Members to carry on 
the inquiry contemplated therein: 
Honorable Emanuel Celler, Chairman; Honorable 
James C. Corman; Honorable Claude Pepper; 
Honorable John Conyers, Jr.; Honorable Andrew 
Jacobs, Jr.; Honorable Arch A. Moore, Jr.; 
Honorable Charles J. Teague; Honorable Clark 
MacGregor; Honorable Vernon W. Thomson. 
The Committee has directed me to invite you to appear 
before it on Wednesday, February 8,1967, at 10:30 A.M., 
in Room 2141, Rayburn House Office Building, Washington, 
D.C., to give testimony and to respond to interrogation 
concerning your qualifications of age, citizenship and in- 
habitancy, and the following other matters: 
(1) The status of legal proceedings to which you are 
a party in the State of New York and in the Commonwealth 
of Puerto Rico, with particular reference to the instances 
in which you have been held in contempt of court; 
(2) Matters of your alleged official misconduct 
since January 3, 1961. 
You are advised that you may be accompanied by counsel 
and that the hearings will be conducted in accordance with 
paragraph 26, rule XI of the Rules of the House of Repre- 
sentatives. 
Sincerely yours, 
EMANUEL CELLER, Chairman. 


Appellants' attorneys filed several motions and supporting memo- 
randa before, during, and after the Select Committee held hearings on 
February 8, 14, and 16, 1967, all raising the issue of the denial of both 
substantive and procedural due process by the Committee's proceeding 
to consider the matter of seating or expelling the Member-Elect with the 
minimum due process requirements of an adversary hearing (Ibid. 
pp. 6-14, 31-49, 53-54, lll-113, 255-266). The several motions =m pre- 
sentations objected: first, to the absence of any guides or standard by 
which alleged misconduct would be measured; second, to the cic of 
any charges and specification of violation of ascertainable proscribed 
conduct; third, to the absence of any of the procedural safeguards of an 
adversary hearing — such as charges, right of confrontation, the right 
of cross-examination, the right of counsel in an adversary proceeding; 
the total effect of which was to deny to the individual and class plaintiffs 
fundamentally protected constitutional rights without any attempt to con- 
duct an adversary proceeding, although the resulting recommendations 
included, for example, that ''Adam Clayton Powell, as punishment, pay 
the Clerk of the House to be disposed of by him according to law, $40, 000." 


(Exhibit 1C to motion, supra, p. 34) (Emphasis added). 


Appellant Powell appeared at the Select Committee Hearings on 


February 8, 1967, accompanied by counsel, (Exhibit 1B. to motion, 


supra, p. 1) and after certain preliminaries — including the Select . 


Committee's taking "official notice of the published hearings and report 
of the Special Subcommittee on Contracts of the Committee on House Ad- 
ministration of the U. S. House of Representatives, 89th Congress, 
Second Session, relating'to expenditures during the 89th Congress by the 


House Committee on Education and Labor and the clerk-hire status of Y. 


Marjorie Flores (Mrs. Adam Clayton Powell), ™ (Id. at 30) and, in fact, 


made same part of the record (Exhibit 1C to motion, supra, p.2) — the 
Committee received a brief (Id. at 31) and heard argument by counsel for 
Mr. Powell on the principal motion submitted (Id. at 49-53); received 
(Id. at 53-54), but denied permission for presentation of argument on 
the procedural motions (Id. at 55), and took all of the motions -- which 
the Chairman characterized as "dilatory" -- under advisement (Ibid). 
The Chairman, over the protest of Powell's counsel and a member of 
the Committee, insisted that Mr. Powell take the oath and be interro- 
gated by counsel for the Committee (Id. at 55-56). The interrogation 
began and was interrupted after a few questions by Mr. Powell's coun- 
sel's objection and insistence that Mr. Powell would not proceed further 
without a ruling upon his pending motions (Id. at 57). Thereupon, the 
Committee recessed and, upon reconvening, the Chairman denied all 

of the motions (Id. at 58} and, with specific reference to Motion No. 5, 


which read as follows (Ibid): 


Member-Elect Adam Clayton Powell, Jr., moves 
that he be afforded all the rights and protections 
guaranteed by the United States Constitution and 
the rules and precedents to a Member-Elect whose 
right to a seat in the House of Representatives is 
contested, including, but not limited to the following: 

(1) Fair notice as to the charges now pending 
against him, including a statement of charges and a 
bill of particulars by any accuser; 

(2) the right to confront his accusers and in 
particular to attend in person and by counsel, all 
sessions is taken and to participate therein with full 
rights of cross-examination; 

(3) the right to an open and public hearing; 

(4) the right to have this Committee issue its 
process to summon witnesses whom he may use in 
his defense; 

{5) the right to a transcript of every hearing. 


the Chairman denied the motion and said (Id. at 59): 


This is not an adversary proceeding. The committee 
is going to make every effort that a fair hearing will 
be afforded, and prior to this date has decided to give 
the Member-Elect rights beyond those afforded an or- 
dinary witness under the House rules. 

The committee has put the Member-Elect on notice of 
the matters into which it will inquire by its notice of 
the scope of inquiry and its invitation to appear, as 
well as by conferences with, and a letter from its 
chief counsel to the counsel for the Member-Elect. 
Prior to this hearing the committee decided that it 
would allow the Member-Elect the right to an open 
and public hearing, and the right to a transcript of 
every hearing at which testimony is adduced. The 
committee has decided to summon any witnesses 
having substantial relevant testimony to the inquiry 
upon the written request of the Member-Elect or his 
counsel. 

The Member-Elect certainly has the right to attend 
all hearings at which testimony is adduced and to 
have counsel present at those hearings. 

In all other respects, the motion is denied. 

Again the committee states that this is an inquiry and 
not an adversary proceeding. 


Appellant Powell; under protest (Id. at 60), proceeded to be in- 
terrogated by counsel for the Committee (id. at 60-66), limiting his 
testimony, upon advice of counsel, to the constitutionally prescribed 
qualifications of age, citizenship and inhabitancy (Id. at 60, 65, 66). 


Counsel for Mr. Powell submitted and the Committee received docu- 


mentary evidence on these issues (Id. at 66-106). 


The Chairman refused to permit Mr. Powell, as previously 
promised (Id. at 30), to make a statement at this time (Id. at 107). 
Appellant Powell, under the circumstances, did not again appear per- 
sonally before the Committee; however, the Committee, under date 
of February 10, 1967, addressed the following letter to Mr. Powell 
(Id. at 110-111): 


Dear Mr. Powell: We wish to advise you that 
Select Committeé, pursuant to House Resolution 1, 90th 
Congress, will hold a public hearing on Tuesday, Feb- 
ruary 14, 1967, at 10:00 o'clock a.m. in Room 2141, Ray- 
burn House Office Building, Washington, D. C. 

You and your counsel of record are invited to be 
present at the hearing. During the hearing on February 
8, 1967, you are advised that upon the written request of 
you or your counsel, Select Committee will summon any 
witnesses having substantial relevant testimony to the in- 
quiry being conducted by the Committee. I remind you of 
this and suggest that if you or your counsel desire to take 
advantage of the privilege afforded, please contact Mr. 
William A. Geoghegan, chief counsel of the Committee, 
and inform him of the names of the persons you would 
like summoned as witnesses and the nature of the testi- 
mony to be offered. 

First and second motions made during the hearing 
on February 8 by your counsel Arthur Kinoy, Esquire, 
indicated you took the position Select Committee lacks 


authority to inquire into matters other than whether you 
have a right to take the oath and be seated as a member 

of the 90th Congress. And that, in making such deter- 
mination, Select Committee is limited to inquiry to whe- 
ther you met the qualifications for membership in the 
House, specifically, enumerated in Article I, Section 2, 
of the Constitution. These motions were denied. 

The Select Committee has deferred decision on the 
question raised by the original motion of your counsel as 
to whether the qualifications for membership in the House, 
specifically enumerated in Article I, Section, of the Con- 
stitution, age, citizenship, and inhabitancy, should be 
deemed exclusive. Further, we are of the opinion that 
the Select Committee is required by House Resolution.1, | 
90th Congress, to inquire not only into the question of your 
right to take the oath and be seated as a member of the 90th 
Congress, but additionally and simultaneously to inquire | 
into the question of whether you should be punished or expelled 
pursuant to the powers granted by the House under Article:I, 
Section 5, Clause 2 of the Constitution. In other words, the 
Select Committee is of the opinion that at the conclusion of 
the present inquiry, it has authority to report back to the | 
House recommendations with respect to your seating, ex- 
pulsion or other punishment. 

The public hearing scheduled for next Tuesday, 
February 14, 1967, the Select Committee would appreciate 
receiving from you or your counsel answer to the fom 
questions: 

One: With reference to the seating phase of our in- 
quiry, do you refuse to give any testimony concerning (a) | 
status of legal proceedings to which you are a party in the 
State of New York and in the Commonwealth of Puerto Rico 
with particular reference to the instances in which you have 
been held in contempt of court, and (b) alleged official mis- 
conduct on your part occurring at any time since J ee 3, 
1961? 

Two: With reference to the second phase of our in- 
quiry, relating to the power of the House to punish or expel 
pursuant to Article I, Section 5, Clause 2 of the Constitution, 
do you refuse to give any testimony concerning (a) status of 
legal proceedings in which you are a party of the State of New 
York and in the Commonwealth of Puerto Rico, with particu- 
lar reference to the instances in which you have been held: in 
contempt of court, and (b) alleged official misconduct on oe 


part occurring at any time since January 3, 1961? 

At the public hearing scheduled for next Tuesday, 
February 14, 1967, you are again invited to give testimony 
and response to interrogation concerning the matters re- 
ferred to in a letter dated February 6, 1967, from Mr. 
William A. Davis, chief counsel of the Select Committee, 
to your counsel, Mrs. Jean Camper Cahn, a copy of which 
is enclosed. 

At the conclusion of your testimony next Tuesday, 
or, if you decline to testify, at the conclusion of the hear- 
ing, you will be given the opportunity to make a statement 
relevant to the subject matter of the Select Committee's 
inquiry. Unless additional matters come to our attention 
in the interim, the Select Committee has decided to con- 
clude hearings on Tuesday, February 14, 1967. 

EMANUEL CELLER, Chairman. 


and counsel for Mr. Powell appeared before the Committee on February 


14 and made the following response (Id. at 11-113): 


The Member-Elect has received a letter dated February 
10, 1967, from the Chairman of this Committee. That letter 
advises that this Committee has deferred décision on the ques- 
tion raised by Congressman Powell and his counsel "as to whe- 
ther the qualifications for membership in the House specifically 
enumerated in Article I, Section 2 of the Constitution (age, citi- 
zenship, and inhabitancy) should be deemed exclusive. " We ap- 
preciate clarification of the Committee's action on this question. 
The Committee further advises that it regards its mandate 
not only to inquire into Congressman Powell's qualifications for 
membership in the House of Representatives, "but additionally 
and simultaneously to inquire into whether" punishment or ex- 
pulsion should be recommended to the House pursuant to powers 
granted under Article I, Section 5, Clause 2 of the Constitution. 
The provision reads: 
"Rach House may determine the 
rules of its proceedings, punish its 
members for disorderly behavior and 
with the concurrence of two-thirds ex- 
pell a member." 
In short, this Committee conceives its function and 
scope as broad enough for it to determine Congressman 
Powell's right to take the oath as a member of the 90th 


i 
Congress, and to determine simultaneously whether he has 
engaged in conduct warranting punishment by the House or: 
expusion therefrom, all in the same proceeding. 

In connection with what this Committee conceives to 
be the proper scope of its inquiry the Committee invited Con- 
gressman Powell or his counsel to answer at this hearing the 
following questions: 

1. As to what is described as the "seating phase" of 
the Committee's inquiry whether Congressman Powell refuses 
to give any testimony concerning: 

(a) the status of legal proceedings to which you 
are a party in the State of New York and in the 
Commonwealth of Puerto Rico, with particular 
reference to the instances in which you have’ 
been held in contempt of court; and 
(b) alleged official misconduct on your part oc- 
curring at any time since January 3, 1961. | 

2. As to what is described as "the second phase: of 
the Committee's inquiry "relating to the power of the House 
to punish or expel pursuant to Article I, Section 5, Clause 2, 
of the Constitution, '' whether Congressman Powell refuses 


to give any testimony as to matters set out in (a) and (b) above. 


It is our position and contention that this Committee in 
seeking to resolve the legal and constitutional questions raised 
as to the appropriate scope of its inquiry has compounded the 
legal and constitutional defects i itially asserted in this inquiry. 

The short of our position is that H.R. No. 1 authorizes 
inquiry solely and exclusively into CongressmanPowell's quali- 
fications for membership in the House. If we are in error in 
that regard, then we take the flat position that the House could 
not, pursuant toH.R. No. 1,. or indeed pursuant to any resolu- 
tion, authorize any Committee to make the kind of simultaneous 
inquiry which this Committee proposes to undertake. Before the 
power to punish a 'member', pursuant to Article I, Section 5, 
Clause 2 of the Constitution can be invoked, the determination of 
membership must have been concluded on the basis of qualifica- 
tions for membership as set forth in Article I, Section 2, Clause 
2, of the Constitution. 

In summary, the reasons for our position are as follows: 

1. Article I, Section 2, Clause 2 of the Constitution sets 
forth the sole and exclusive qualification for membership in the 
House of Representatives. 

2. Article 1, Section 5, Clause 2 of the Constitution 
deals expressly and exclusively with the power of the House to 


discipline its members — those persons who have been sworn 
and seated as members and for appropriate reasons are sub- 
ject to punishment or expulsion. The meaning of the words is 
plain and unambiguous and the precedents and practice of the 
House compel the stated conclusicn. 

3. We concede, as we must, that the House has the 
power to proceed under each of these provisions. We reject, 
however, the Committee's assertion that the House, or any of 
its committees, can merge in one proceeding the power autho- 
rized by the two constitutional provisions. The precedent of 
the House supports this view. One of the basic reasons for 
the House's having consistently taken this position is because 
the merger of the two functions has been recognized as a method 
to expand unlawfully and dangerously the qualifications for mem- 
bership in the House beyond the three stated in the Constitution. 

4. Proceedings under Article I, Section 2, Clause 2, 
and proceedings under Article I, Section 5, Clause 2 involve two 
disparate functions which cannot be accomplished simultaneously. 
When the House! proceeds under Article i, Section 2, Clause 2 to 
determine whether a member-elect possesses the requisite con- 
stitutional qualifications of age, citizenship, and inhabitancy, it 
is exercising an investigatory function. It is merely determin- 
ing what the facts are in this regard. When the House proceeds 
under Article I, Section 5, Clause 2, however, its action is in 
the nature of a judicial function. It is making ajudicial deter- 
mination as the trier of the facts as to whether a member charged 
with some form of misbehavior is guilty and should be punished 
even to the extent of expulsion. The Constitution itself requires 
that such process must take place within the framework of the 
minimal protections of the due process of law, including the 
specification of charges, right of confrontation, right to counsel, 
and the right to'be heard. While we believe and have asserted 
that some of the basic requirements of due process must be ad- 
hered to in respect to proceedings under Article I, Section 2, 
Clause 2, since no punishment is involved, the standards are 
clearly not as strict as they must be in respect to Article I, 
Section 5, Clause 2. 

5. Article I, Section 5 does not accord to the House a 
general judicial function. The function it has as a judicial body 
is limited solely and exclusively for the purpose of preventing 
obstructions to the House in the exercise of its legislative 
powers. Accordingly, the precedents uniformly hold the "dis- 
orderly behavior" referred to in Article I, Section 5, Clause 2 
relates solely to misconduct committed against the current House. 


Accordingly, as to the "seating phase" of the Commit- 
tee's inquiry, it is our position, as indicated by our motions, 
prief and oral argument heretofore that the scope and extent 
of the Committee's inquiry is limited to the three qualifications 
set out in Article I, Section 2. Therefore, we submit that; the 
only and exclusive issues pertinent to Congressman Powell's 
right to a seat in the 90th Congress are whether he is 22 years 
of age, a United States citizen for seven years, and an inhabi- 
tant of New York. As to any issues beyond that, we are of the 
opinion that these are outside the jurisdiction of this Committee, 
and we have so advised the Member -Elect. 

As to the "second phase" of the Committee's inquiry as 
delineated in the letter of February 10, it is our contention that 
neither the Committee nor the Congress can pursue an inquiry 
into its power to punish or expel a member without having first 
settled the threshold question of the Congressman's right to a 
seat. 

Accordingly, we are of the opinion that any question ex- 
cept those relevant to the constitutional qualifications of Member- 
Elect Powell are outside the jurisdiction of the Committee, and 
we have so advised the Member-Elect. 

Moreover, it is our considered opinion that this Select 
Committee cannot legally and constitutionally pursue these two 
objectives simultaneously. 

We request the opportunity to submit a brief developing 
these responses prior to the close of these hearings. 


Thereafter, the Committee held hearings and received evidence 


(Id. at 113-269), culminating in its Report (Exhibit IC to motion, ‘supra), 
including the following (Id. at 31-32): 
4 FINDINGS 


1. Mr. Powell is over 25 years of age, has been a 
citizen of the United States of America for over 7 years,: and 
on November 8, 1966, was an inhabitant of New York State. 

2; Mr. Powell has repeatedly asserted a privilege 
and immunity from the processes of the courts of the State 
of New York not authorized by the Constitution. Mr. Powell 
has been held in criminal contempt by an order of the New 
York State Supreme Court, a court of original jurisdiction, 
entered on November 17, 1966. This order is now on appeal 


to the Appellate Division, first department, an intermediate 
appellate court in the State of New York, and is not a final 
order. At the time of the Committee's hearings, there were 
also outstanding three court orders holding Mr. Powell in 
civil contempt which were issued May 8, 1964, October 14, 
1966, and December 14, 1966. The order of May 8, 1964, 
was vacated when the final judgment against Mr. Powell 

was satisfied on February 17, 1967. 

3. As a Member of Congress, Mr. Powell wrongfully 
and willfully appropriated $28, 505. 34 of public funds for his 
own use from July 31, 1965, to January 1, 1967, by allowing 
salary to be drawn on behalf of Y. Marjorie Flores as a 
clerk-hire employee when, in fact, she was his wife and not 
an employee in that she performed no official duties and fur- 
ther was not present in the State of New York or in Mr. Powell's 
Washington office, as required by Public Law 89-90, 89th Con- 
gress. 

4. As a Member of Congress, Mr. Powell wrongfully 
and willfully appropriated $15, 683. 27 of public funds to his 
own use from August 31, 1964, to July 31, 1965, by allowing 
salary to be drawn on behalf of said Y. Marjorie Flores as a 
clerk-hire employee when any official duties performed by her 
were not performed in the State of New York or Washington, 
D.C., in violation of House Resolution 294 of the 88th Con- 
gress and House Resolution 7 of the 89th Congress. 

5. As chairman of the Committee on Education and 
Labor, Mr. Powell wrongfully and willfully appropriated 
$214. 79 of public funds to his own use by allowing Sylvia 
Givens to be placed on the staff of the House Education and 
Labor Committee in order that she do domestic work in 
Bimini, the Bahama Islands, from August 7 to August 20, 
1966; and in that he failed to repay travel charged to the 
Committee for Miss Givens from Miami to Washington, D.C. 

6. As chairman of the Committee on Education and 
Labor, Mr. Powell on March 28, 1965, wrongfully and will- 
fully appropriated $72 of public funds by ordering that a House 
Education and Labor Committee air travel card be used to pur- 
chase air transportation for his own son (Adam Clayton Powell 
II), for a member of his congressional office clerk-hire staff 
(Lillian Upshur), and for personal friends (Pearl Swangin and 
Jack Duncan), none of whom had any connection with official 
committee business. 

7. As chairman of the Committee on Education and 
Labor, Mr. Powell willfully misappropriated $461.16 of public 


federal constitutional claim unsubstantial and frivolous, it should not 
have dismissed the complaint for want of jurisdiction of the subject: 


matter." Baker, at p. 199. This direction of the Court in Baker 


merely reflected the admonition of the Great Chief Justice in Marbury 


that "the judicial power of the United States is extended to all cases 


arising under the constitution." Marbury v. Madison, 1 Cranch 137, 
178%" 

II 
The subject-matter of this suit is justiciable and the ruling of the 


court below, if allowed to stand, would undermine the historic con- 
Stitutional role of the Federal Judiciary as the guardian of the civil 


and political rights and liberties of the people. 


The extraordinary confusion in the court below in holding that 
thecomplaint is "dismissed for want of jurisdiction of the subject- 
matter" resulted in precisely the "significant" consequences prophe-" 
sied in Baker. Since the district court confused "justiciability" with 
federal subject-matter jurisdiction, it never proceeded to ''the point 
of deciding whether the duty asserted can be judicially identified and 
its breach judicially determined, and whether protection for the 


right asserted can be judicially molded. " Baker, supra, at p. 198. 


—eeeeeeeeeeeeeeeeeEEE—E——E—E—E—E—E—E——EEE EEE 


* See Bell v. Hood, supra; Wheeldin v. Wheeler, 373 U.S. 647; 
Bock v. Perkins, 139 U.S. 628. 


The instant claim, that the refusal of the majority of the 
House to seat Congressman-Elect Powell violated the 
Constitution, is clearly justiciable. 
In the words of Mr. Justice Brennan for the Court in Baker v. 
Carr, quoting from Nixon v. Herndon, 273 U.S. 536, 540, the con- 
clusion of the district court that this concededly grave contention is 
non-justiciable ''is little more than a play on words."" Baker, supra, 
at p. 209. As the Supreme Court points out, "of course the mere fact 
that the suit seeks protection of a political right does not mean that it 
presents a political question.” Baker, at p. 209. The Court then pro- 
ceeded to what is the heart of the analysis of the so-called "political 
question doctrine”: 
Much confusion results from the capacity of the ‘political 
question' label to obscure the need for a case by case inquiry. 
eciding whether a matter has in any measure been committed 
by the Constitution to another branch of government, or whe- 
ther the action of that branch exceeds whatever authority has 


been committed, is in itself a delicate exercise in constitutional 
interpretation, and is a responsibility of this Court as ultimate 


interpreter of the Constitution, at p. 211 (emphasis added). 


The district court refused to engage in the judicial role it must 
assume. It declined to'meet its responsibility under Article III, the 
"delicate exercise in constitutional interpretation" which can alone 
answer the question as to whether this case presents a traditional non- 


justiciable issue—as to whether the matter is one in “the performance 


of which entire confidence is placed by our Constitution,” Marbury v. 


Madison, supra, at 162, in the Legislature. 
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As a matter of fact the Supreme Court has already made quite 
clear its opinion that matters involving the free choice of Representa- 
tives to the Federal Congress are in every sense justiciable eave 
versies. This question was discussed in full in Baker v. Carr, as a 
building block in what was to the Court a more difficult hurdle: the 
justiciability of federal interference with the selection of state legis- 
lators. Thus, in supporting its conclusion of justiciability in cores 
concerning the choice of members of a state legislature, the Court re- 
lied heavily upon its prior conclusions that controversies ievenvang the 


| 
free choice of Representatives to the Federal Congress involving inter- 


pretations of Article One, Clause 2, and Article One, Clause 5 were 


justiciable. Baker v. Carr. 


Perhaps the most eloquent expression of the principles un- 
derlying the decision of the Court in Baker upholding justiciability 
of the cause then before the Court which compel a similar Sas 
sion here as to justiciability is to be found in the closing words of 


Mr. Justice Clark's concurring opinion: 


As John Rutledge (later Chief Justice) said 175 years ago 
in the course of the Constitutional Convention, a chief function 
of the Court is to secure the national rights. Its decision toda 
supports the proposition for which our forbearers fought and 
many died, namely, that to be fully conformable to the princi- 
ple of right, the form of government must be representative. 
That is the keystone upon which our government was founded 
and lacking which no republic can survive. It is well for this 
Court to practice self-restraint and discipline in constitutional 
adjudication, but never in its history have those principles re- 
ceived sanction where the national rights of so many have been 
so clearly infringed for so long a time. National respect for the 
courts is more enkanced through the forthright enforcement of 
those rights rather than by rendering them nugatory through the 
interposition of subterfuges. In my view the ultimate decision 
today is in the greatest tradition of this Court. Baker, supra, 
at 261, 267, (Emphasis added). 


In Reynolds v.Sims, 377 U.S.523 (1964), the Supreme Court 


once again faced the issue of justiciability in terms which are deter- 
minative here. The Court reminded the Nation, through the words of 
the Chief Justice, that: 

Undoubtedly the right of suffrage is a fundamental matter 
in a free and democratic society. Especially since the right to 
exercise the franchise in a free and unimpaired manner is pre- 
Servative of other basic civil and political rights, an alleged 


infringement of the right of citizens to vote must be carefull 
and meticulously Scrutinized. Reynolds v. Sims, 377 U.S. 533. 


The court below declined to accept this high responsibility on 
the expressed fear that it would "crash through a political thicket into 
political quicksand.” 

The answer of Chief Justice Warren in Reynolds to this same 
rationale for refusing to accept the responsibilities thrust upon the 


national courts by the Constitution remains the most effective response 


today to the district court's abdication of its constitutional role: 


We are cautioned about the dangers of entering into | 
political thickets . . . Our answer is this: adenial of | 
constitutionally protected rights demands judicial protec- 
tion; our cath and our office require no less of us. Rey- 
nolds, supra, at p. 566. 


The most recent pronouncement of the Supreme Court in 


this area removes whatever question there might ever have been | 


concerning the justiciability of the issues presented in this Appeal, 


The opinion of Mr. Justice Black for the Court in Wesberry v. 
Sanders (376 U.S. 1 (1963) is completely determinative. The 


matter before the Court in Wesberry, as here, charged a violation 


of Article 1, Clause 2. The opinion of the Court sustaining justici- 


ability and rejecting the "political question" doctrine as inapplicable, , 


is wholly instructive here. As the Court held in Wesberry: 


The reasons which led to these conclusions in Baker 
are equally persuasive here. Indeed, as one of the grounds) 
there relied on to support our holding that state apportion- __ 
ment controversies are justiciable we said: 

". . .Smiley v. Holm, 285 U.S. 355, Koenig v. Flynn, 
285 U.S. 375, and Carroll v. Becker, 285 U.S.380, concerned 
the choice of Representatives in the Federal Congress. Smiley, 
Koenig and Carroll settled the issue in favor of justiciability 
of questions of congressional redistricting. The Court followed 
these precedents in Colegrove although over the dissent of three 
of the seven Justices who participated in that decision." 

This statement in Baker, which referred to our past de- 
cisions holding congressional apportionment cases to be justi- 
ciable, we believe was wholly correct and we adhere to it. Mr. 
Justice Frankfurter's Cole grove opinion contended that Art. 1, 
$4, of the Constitution had given Congress". . . exclusive au- 
thority” to protect the right of citizens to vote for Congressmen, 


but we made it clear in Baker that nothing in the language of 'that 


article gives support to a construction that would immunize 
state congressional apportionment laws which debase a citi- 
zen's right to vcte from the power of courts to protect the 
constitutional ri dividuals from legislative destruc- 
tion, a power recognized at least since our decision in Mar- 
pury v. Madison, 1 Cranch 137, in 1803, Cf. Gibbons v. Ogden, 
9 Wheat. 1. The right to vote is too important in our free 
society to be stripped of judicial protection by such interpre- 


tation of Article 1. 

This dismissal can no more be justified on the ound of 

want of equity” than on the ound of non-justiciability. 

We therefore hold that the District Court erred in dismiss- 

ing the complaint (emphasis added) at pp. 6,7. 

The impact of Mr. Justice Black's reasoning in Wesberry upon 
this appeal is clear. Nothing in the Constitution has given to the Con- 
gress “exclusive authority” to protect the free choice of Representatives 
to the Legislature by the people themselves. "The right to vote is too 
important in our free society to be stripped of judicial protection by 
such an interpretation of Article l. ! The extraordinary interpretation 
of the “political question doctrine” indulged in by the court below and 
sanctified by magical invocation of the phrase "separation of powers" 


would, if sustained, remove "the power of courts to protect the con- 


stitutional rights of individuals from legislative destruction, a power 


recognized at least since our decision in Marbury v. Madison." Wes- 


berry, supra, at p.6. 
Mr. Justice Black places his finger at the very core of the 
opinion below. In its effort to avoid "political quicksand” it seeks to 


overturn over 150 years of American judicial history. The questions 


which the court below refused to face have been held to be the solemn 
duty of American federal courts to resolve, as Mr. Justice Black re- i 
minds us, ever since the historic decision in Marbury v. Madison. It 
is too late in the life of this Republic for the principles of Marbury v. 


Madison to be "easily distinguishable on its facts. : 


We respectfully suggest that the conception the Supreme Court 


has so recently placed at the very center of its own understanding! of 
its role and responsibility to the Nation with reference to its power "to 
protect the constitutional rights of individuals from legislative Der ein 
tion, a power recognized since our decision in Marbury v. Madison, af 
Wesberry, supra, at p. 6, should forthwith reverse a decision of 2 
district court which so undermines the entire juridical foundation upon 
which the ever increasing importance of the national courts in the pro- 
tection of the rights of citizens rests. : 

It is of some significance that the Select Committee of the House 
itself virtually conceded in its formal report that if the House rejected 
its recommendations and proceeded to exclude the Member- Elect from 
his seat, such an action would be subject to judicial review. Report of 
Select Committee, supra, at p. 20. | 

B. The remaining constitutional | 

justiciable and Appellees do not. seriously. question the ap- 
propriateness of judicial consideration of these contentions. . 
No serious contention can be made that the remaining constitu- 


tional issues presented in the case are non-justiciable. Both the: court 
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below and Appellees prefer to handle this dilemma by ignoring the 


claims. This is understandable since these questions are tradition- 


ally subjects for judicial review. 

(a) A claim that a legislative action violates the Bill of 
Attainder Clause as a “legislative act which inflicts punishment with- 
out a judicial trial, ' Cummings v. Missouri, 4 Hall 277, is tradition- 
ally a proper subject for judicial review. Marbury v. Madison, supra, 
singles out judicial intervention to defend the prohibition against Bills 
of Attainder as a classic example of a proper judicial inquiry. The 
precise question was discussed and settled in United States v. Lovett, 
328 U.S. 303 (1946). The Government urged that the measure there 
challenged was appended to an appropriations bill and since "Congress 
under the Constitution has complete control over appropriations, a 
challenge to the measure's constitutionality does not present a justi- 
ciable question in the courts, but is merely a political issue over 
which the Congress has final say," United States v. Lovett, supra, at 
p- 313. The Court, speaking through Mr. Justice Black, flatly rejected 
this argument, pointing out that "were this case to be not justiciable, 
Congressional action, aimed at three named individuals, which stig- 
matized their reputation and seriously impaired their chance to earn a 
living, could not be challenged in any Court. Our Constitution did not 


contemplate such a result," United States v. Lovett, supra, at 
aaa ee oO 
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p. 314. See, also, Cummings v. Missouri, supra, United States v. 


Brown, 381 U.S. 437 (1965). 


(b) A claim that the punishment of exclusion from member - 


ship in. the House violated the Due Process Guarantee of the Fifth | 
Amendment, is patently justiciable. See United States v. Ballin, 


144 U.S. 1: 
It [the House] may not by its rules ignore constitutional 
restraints or violate fundamental rights, and there should be 
a reasonable relationship between the:mode or method of pro- 
ceeding established by the rule and the result sought to be ob- 
tained. 


See, also, Murray's Lessee v. Hoboken Land and Improvement Co, 2 


18 Hows. 272, 15 L. Ed. 372 (1856): : 
The article [Due Process Clause] is a restraint on the 
legislative as well as on the executive and judicial powers of 

the government and cannot be so construed as to leave Con- 

gress free to make any process "due process of law" by its 

mere will. 


The concurring opinion in Newberry v. United States, 256 U.S. 232. 
| 


(1920), adopted approvingly in United States v. Classic, 313 U.S. 299 
1941), clearly impels the conclusion that action of the House under color 


*Mr. Justice Black quotes from Hamilton's famous discussion in 
Federalist Paper No. 78: ". . . a limited constitution. . . [is] one which 
contains certain specified exceptions to the legislative authority; such, 
for instance, as that it shall pass no bills of attainder, no ex post facto 
laws, and the like. Limitations of this kind can be preserved in practice 
no other way than through the medium of courts of justice; whose duty it 
must be to declare all acts contrary to the manifest tenor of the Consti- 
tution void. Without this, all the reservations of particular rights or 


privileges would amount to nothing." 
| 
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of Article One, Section Five is subject to judicial inquiry where it is 

not an action "based upon reasonable consideration of pertinent matters 
of fact according to established principles of law, '' Newberry v- United 
States, supra, at 285. The precise issue of justiciability of a claim of 
violation of due process under a proceeding of the Senate pursuant to its 
powers under Article One, Clause Two was before the Supreme Court 

in Barry v. United States ex rel. Cunningham, 279 U.S. 597. The Supreme 
Court carefully stated that proceedings of the Senate pursuant to the 


powers bestowed upon it by Article I, Clause Five were "subject only 


to the restraints imposed by or found in the implications of the Constitu- 


tion, 279 U.S... at 614, and that “judicial interference can be success- 
fully invoked only upon a clear showing of such arbitrary and improvi- 

dent use of the power as will constitute a denial of due process of law," 
279 U.S. at 620. 

(c) A claim that the exclusion of Appellant Powell violated his 
rights, and the rights of the overwhelming Negro majority of his dis- 
trict, guaranteed by the Thirteenth, Fourteenth and Fifteenth Amend- 
ments, is also a traditional subject of judicial review. In Bond v. Floyd, 
=-U.S.__, 87 S.Ct. 339 (1966), this Court pointed out that even the State 
of Georgia 

does not claim that it should be completely free of judicial review 

whenever it disqualifies an elected Representative; it admits that, 

if a state legislature excluded a legislator on racial or on other 
clearly unconstitutional grounds, the federal (or state) judiciary 


would be justified in testing the exclusion by federal constitutional 
standards. Bond v. Floyd, at p. 347. . ame, ea Meson Ny 
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The action of the majority of the House of Representatives in refusing 

to allow a duly elected Representative of the people who meets all the 
constitutional qualifications for membership in the House to take his 
seat and further barring him from membership in the House for the; 
entire 90th Congress violates the Constitution of the United States. | 
A. It was the firm intention of the Framers that the 
legislature was to have no power to alter, add to, vary 


or ignore the constitutional qualifications for mem- 
bership in either House. 

The history of the proceedings at the Constitutional Conven- 
tion of 1787 during which the age, citizenship and inhabitancy quali- : 
fications for membership in the House were debated and accepted, 
and all other qualifications whatsoever were rejected, reveals the 
unmistakable intention of the Framers that neither branch of the 
legislature was to have any power to alter, add to, vary or ignore | 
the constitutional qualifications. Accordingly the power of each : 
house to be the ''judge of the ... qualifications of its own members, " 
was, in the intention of the Framers, restricted solely to these ns 
lifications set forth in the Constitution itself. 


The legislative history of both of these critical clauses 


during the Philadelphia convention makes this crystal clear. As 


Professor Charles Warren describes the proceedings in his authori- 


tative study of the Constitutional Convention, The Making of our 
Constitution, (1928), the intention of the Founding Fathers that the 


Legislature was to have no power to alter, add to or ignore the 


Constitutional qualifications for membership in either house could 
not have been clearer. 

After agreeing upon the age, citizenship and inhabitancy 
qualifications, 2 Farrand, Records of the Federal Convention, p. 248, 


et seq., the Convention turned to a proposal, Professor Warren 


points out, which "if adopted, would have been to allow Congress to 


Ww 


establish any qualifications which it deemed expedient. Warren, 
at p. 420. 

A debate, sweeping in its consequences for the establishment 
of the fundamental principles of representative democracy in this 
country, then developed. Mr. Williamson of North Carolina and 
Mr. Madison of Virginia strongly opposed such a proposal. Mr. 
Williamson argued: 

This could surely never be admitted. Should a 
majority of the Legislature be composed of any particular 
description of men, of lawyers for example, which is no 
improbable supposition, the future elections might be 
secured to their own body. 2 Farrand, Records of the 
Federal Convention, p. 250. 

Mr. Madison warned that to permit the Congress to establish 
such qualifications as it deemed expedient, would be "improper and 
dangerous." Madison's own summary of his position at the Conven- 


tion is compelling:* 


Mr. (Madison) was opposed to the Section as vesting 
an improper & dangerous power in the Legislature. The 


*Farrand, Vol. 2, p. 250. 
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qualifications of electors and elected were fundamental 
articles in a Republican Govt. and ought to be fixed by the | 
Constitution. If the Legislature could regulate those of 
either, it can by degrees subvert the Constitution. A Re- | 
public may be converted into an aristocracy or oligarchy 
as well by limiting the number capable of being elected, 

as the number authorised to elect. In all cases where 

the representatives of the people will have a personal in- 
terest distinct from that of their Constituents, there was 
the same reason for being jealous of them, as there was 
for relying on them with full confidence, when they had a 
common interest. . . . It was a power also, which 

might be made subservient to the views of one faction 

agst. another. Qualifications founded on artificial dis- 
tinctions may be devised, by the stronger in order to 

keep out partisans of [a weaker] faction. 


The conclusion which flows from the legislative history is | 
inescapable, for, as Professor Warren points out: 

The Convention evidently concurred in these views,! 
for it defeated the proposal.to give to Congress power to | 
establish qualifications in general by a vote of seven 
states to four--. Warren, p. 421, Farrand, Vol 2, p. 250, 
At the same time the Convention also defeated the proposal 


for a property qualification. Farrand, Vol. 2, p.250. And on this. 


| 
same day, August 10, the Convention, without debate or dissent, agreed 


to that section of the report which provided that: ‘Each house shall 


be the judge of the elections, returns and qualifications of its own 

members." Farrand, Vol. 2, p. 254. ! 
According to Professor Warren, "the meaning of this 253s 

vision (which became Article I, §5 of the Constitution, as finally 


drafted) is clearly shown" if taken in connection with the legislative 


actions and debates of August 10th which surrounded its enactment. 
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Such action would seem to make it clear that the 
Convention did not intend to grant to a single branch of 
Congress, either to the House or to the Senate, the right 
to establish any qualifications for its members, other than 
those qualifications established by the Constitution itself, 
viz., age, Citizenship and residence. For certainly it did 
not intend that a single branch of Congress should possess a 
power which the Convention had expressly refused to vest in 
the whole Congress. As the Constitution, as then drafted, 
expressly set forth the qualifications of age, citizenship, and 
residence, and as the Convention refused to grant to Congress 
power to establish qualifications in general, the maxim ex- 
pressio unius exclusio alterius would seem to apply. . - 

The elimination of all power in Congress to fix qualifica- 
tions clearly left the provisions of the Constitution itself 
as the sole source of qualifications. Warren, supra, at 
p. 421 (emphasis added). 


1. The "taproots" of this decision in Philadelphia are to 
be found in the contemporaneous struggles for the 


rights of the electorate in the British Parliament. 


This powerful conviction of the Founders that "the qualifi- 


cations of elected representatives of the people were fundamental 


articles in a Republican Government and ought to be fixed by the Con- 
stitution."" [remarks of Mr. Madison, Farrand, Vol. 2, p. 249] 
reflected a determination on the part of the Enactors to guarantee that 
recent activities of the British Parliament "subversive of the rights 
of" (See Parliamentary Debates 22 George Ill, 1411) the British peo- 
ple never be tolerated in this country. Thus Mr. Madison "observed 
that the British Parliament possessed the power of regulating the 
qualifications both of the electors, and the elected; and the abuse they 


had made of it was a lesson worthy of our attention. They had made 
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the changes in both cases subservient to their own views, or to the : 
views of political or religious parties."' Farrand, Vol. 2, p. 250. | 
As Professor Warren observes, ''Madison's reference was 
undoubtedly to the famous election case of John Wilkes, in England, , 
who had been rejected three times as a member by the House of 
Commons: !' Warren, supra, p. 470. Perhaps in no other case is 
the admonition of Mr. Justice Holmes so appropriate that a "page 
of history is worth a volume of logic.'' New York Trust Co. v. 
Eisner, 256 U.S. 345, 349. The issues and principles which saonte 
lie the contem poraneous struggles in England of John Wilkes against 
a "legislative tyranny" which "infringed more and more upon the | 
fundamental rights of the electorate of England; !' Wittke, The His- | 
tory of English Parliamentary Privilege (Ohio State Univ. 1921)* 
was the "lesson" to which Mr. Madison referred, seared deeply 
into the American consciousness. This "lesson" was the essential ; 
| 
basis for the insistence of the Framers of the Constitution that the , 
Legislature must have no power to restrict the free choice of the 


representatives of the people beyond those qualifications estab- 


lished by the people themselves in the fundamental law of the land. 


The struggle of Wilkes against the arbitrary right of a legis- 


lature to reject elected representatives of the people who otherwise 


*See the discussion of the significance of the struggles of | 
John Wilkes upon the emergence of fundamental freedoms in Watkins 
v. United States, 354 U.S. 178, at pp. 190, 191. 
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meet the qualifications of law became intertwined with America's 
own cause. The cause with which Wilkes had become identified -- 
the right of free men to select their own representatives subject 
only to restrictions of fundamental law -- was recognized in the 
mother country itself as at the very center of the struggle for 
American independence. 

These clauses are understandable "once they are relatedto 


oor 


the presuppositions of our political history. " Tenney v. Brand- 


hove, 341 U.S.:367, 372 (1951). Viéwed‘in the light of the history 


of the Wilkes controversy, the "lesson" Mr. Madison called 
“worthy' of our attention," * it becomes overwhelmingly clear that 
the intention of the Framers was that the Legislature was utterly 
without power to refuse to seat a representative duly elected by the 
people who meets all constitutional qualifications for office. 


2. The period of ratification of the Constitution reveals 
that it would not have been adopted if the ratifying 
conventions had believed that the Constitution gave 
to the Legislature any power to refuse to seat an 
elected representative of the people who met the 
qualifications for membership in either house expli- 
citly set forth in the Constitution itself. 


The history of the period of ratification reveals clearly that 


—_——_—ee eee 


*Compare George Bancroft's characterization in his famous 
history of the United States as to the "lesson" of the Wilkes affair. 
"Tn disfranchising Wilkes by their own resolution, without authority 
of law, they violated the vital principle of representative govern- 
ment." Bancroft, History of the United States, Vol. IV » p. 157, 


if the vast unfettered discretion lodged in the House to refuse to seat 
a duly elected Representative who meets all expressly stated consti- 
tutional requirements for membership urged now by the majority es 
the present House (see Brief for Defendants in the Court below at 
pp. 32, 33) had in fact been the intention of the Framers in writing | 
the Constitution "it would not have been ratified. " Newberry v. 
United States, 256 U.S. 232 (1920). 

a) It is often forgotten that when the document which omer: 
ged from the Philadelphia convention was submitted to the states for 
ratification, ''few of its authors and supporters imagined that it : 
would be easy to win such a margin for approval in the chaotic 
political circumstances of the world's first expeninen: in popular 
government over an extended area: all recognized that a clear-cut : 


vote against the Constitution in any one of four key states would be | 


enough by itself to destroy their hopes for 'a more perfect union. 1 


New York was such a state "that plainly could be lost and yet had to | 
be won. ''** With this in mind, Alexander Hamilton, enlisting the 


efforts of James Madison and John Jay, wrote a series of 


*Professor Clinton Rossiter, Introduction to the Federalist. 


Papers, the Federalist Papers (April 1961, Mentor Book edition) : 


Pp. Vili. See also Cecelia M. Kenyon, editor, The Anti-Federalists ; 
(N.Y., 1966) p.xcvii and Edmond S. Morgan, The Birth of the 
Republic, 1763-1789 (Chicago, 1956) pp. 149 to 155. 

**Rossiter, supra, at p. ix. 
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newspaper essays designed to “explain and support the proposed 
Constitution. "*** These essays, now known to posterity as the 
Federalist Papers, not only have always “commanded widespread 
respect as the first and still most authoritative commentary on the 
Constitution of the United States, '**** but reflect the analysis of 
the meaning of the Constitution by its most prominent supporters 
-which in their opinion was essential to obtain the support of the 
key states upon whose decisions the hope for ratification rested, *###* 
Within this understanding of the significance -of these 
essays the analysis in the Federalist Papers of the limitations of 
the power set by the Constitution upon the Legislature to refuse to 
seat a duly elected representative of the people, who meets all 
the-express qualifications set by that document itself assumes 


special significance. Alexander Hamilton faced this question head- 


on in Number Sixty of the Papers. In meeting the fear of many 


that the new Constitution provided preference for the "wealthy and 
the well-born, " Hamilton countered by writing the following words: 


The truth is that there is no method of securing to 
the rich the preference apprehended but by prescribing 
qualifications of property either for those who may elect 
or be elected. . But this forms no part of the power to 


be conferred upon the national government, Its authority 


Cee ee eee eS eT EUNMN aT 


#*#kkRogsiter, supra, at p. ix, 
*xkkKRossiter, supra, at p. vii. 
*tekkRogsiter, supra, at p. viii, 
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would be expressly restricted to the regulation of the 
times, the places, the manner of elections. The quali- 
fications of the persons who may choose or be chosen, 
as has been remarked upon other occasions, are defined 


oe mas ocen remarked upon other occasions, are defined 
and fixed in the Constitution, and are unalterable by the 
lesislatare "¥ (Ginphnsis Sa OO ~ : 


egislature. * (Emphasis added)** 


b) Alexander Hamilton assumed leadership in the New York 


convention in urging ratification. In expounding upon the fundamental 


principles underlying the new Constitution he stressed the concept 


which was the bedrock of his interpretation of Article One, Clause . 


2, and Article One, Clause 5, contained in Number 60 of the Feder- 
alist Papers. | 

Again, Chancellor Robert Livingston, a powerful supporter 
of the Constitution, placed in the sharpest terms the concept which | 
lies at the very heart and core of this case: 


The people are the best judges who ought to repre- : 
sent them. To dictate and control them, to tell them whom 
they shall.not elect, is to abridge their natural rights. 

(Elliot's Debates, supra, at pp. 292, 293.) 
SO 
*Federalist Papers, No. 60 (Mentor edition), p. 371. | 
**See also James Madison's words in Number 52 of the 
Federalist Papers, at p. 326: 

‘The qualifications of the elected, being less easy 
and properly defined by the State constitutions, and being at 
the same time more susceptible of uniformity, have been very 

roperly considered and regulated by the convention. A rep- 
resentative of the United States must be of the age of twenty- 
five years; must have been seven years a citizen of the United 
States; must, at the time of his election, be an inhabitant of 
the State he is to represent; and, during the time of his ser- 
vice, must be in no office under the United States. Under — 
these reasonable limitations, the door of this part of the 

(continued on next page) 
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c) Pennsylvania was another critical state in securing 
ratification. In this convention, James Wilson, later Justice of 
the.Supreme Court, stressed the critical significance of the consti- 
tational provisions which left solely to the people the choice of their 
‘representatives subject only to qualifications set by the people 
themselves in the Constitution, He pointed out that this was the 
postulate which lies first at the very foundation of all authority 
‘whatsqever -which is vested in the national government and argued 


to the: Pennsylvania convention: 


All authority, of every kind, is derived b 
REPRESENTATION from: the PEOPLE, and the DEMO- 


-‘CRATIC principle is carried into every part of the 
government, (italics and capitalization are in the ori- 


ginal Elliot Debate. journals, ) 

In this succinct statement.Mr, Wilson, later Mr. Justice 
-Wilson,. captured the essence of the thinking whigh lay behind the 
original Philadelphia decisions, 

d). Another state ‘which held the balance of ratification.in 
its hands was Virginia, Facing the intense opposition of Patrick 
-Henry and other champions of popular democracy,. the pro-Consti- 
tution forces-rallied their strongest arguments, Once again the 

federal government is open to merit of every description, 

whether native or adoptive, whether young-or old, and 


without. regard to property or wealth, or tg any particu- 
lar profession of religions faith. (Emphagis added). 


free unhindered right of the veople to choose their own representa- 
tives subject only to qualifications they themselves set in the Consti- 
tution became a central theme in the arguments of those supporting | 
ratification. In!response to the charges that the new document was ; 
aristocratic:in nature and violated the principles of democracy, 
MrifiNicholas ‘relied upon the following interpretation of Article 
Orie; Clause Two, to meet head-on the anti-ratification arguments: 
NG. cic os Secondly, as it respects the qualifications of the 
elected. It has ever been considered a great security 
to liberty, that very few should be excluded from the right 


of being chosen to the ricer This Constitution has 
_We find no qualifies 


attached to their state. Ellict' S Debates, supra, 

at p. 8. (Emphasis added). 

The history of the ratifying conventions and in particular 
those held in New York, Pennsylvania and Virginia, a defeat in any | 
one of which would have destroyed the hopes ''fer a mere perfect 
Union" (Rossiter, supra, at p. viii) reveala that perhaps ne Mere 


persuasive argument was advanced to lay to rest the fears ef many | 


that the new experiment was designed to usurp the pewers ef the pee= 


ple, than the repeated assertion of the proponents of the new Censti= 
tution, most eloquently expressed in the words of Hamilten befere 
the New York Convention, that the proposed fundamental law reflected 
fully the "true principle of a republic -- that the people should cheese 


whom they please to govern them" -- "that representation is 
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imperfect in proportion as 'the current of popular favor is checked" 
and that accordingly, "this great source of free government, popu- 


lar election, should be perfectly pure, and the most unbounded 


liberty allowed. " Elliot's Debates, supra, at p. 25. 


The experiences of these crucial ratifying conventions 
reinforce beyond any question the careful conclusion of Professor 
Warren based upon the history of the Philadelphia Convention that 
"the Convention did not intend to grant to either branch of Congress, 
either to the House or to the Senate, the right to establish any 
qualifications for its members other than those qualifications 
established by the Constitution itself, '' and that ''the elimination of 
any power in Congress to fix qualifications clearly left the provi- 
sions of the Constitution itself as the sole source of qualification, " 
Warren, supra, at pp. 421, 422, 


B. The Supreme Court has consistently reaffirmed 
the conclusion that the House has no constitutional 


power to refuse to seat a duly elected representa- 
tive of the people who meets all the qualifications 


for membership set forth in the Constitution. 


The precise constitutional questions presented by this ap- 
peal and the fundamental premises underlying the limitation upon 
legislative power adopted by the Philadelphia Convention and reflec- 
ted in the ratifying conventions have been authoritatively discussed 


by the Supreme Court. 


In Newberry v. United States, 256 U.S. 232 (1920), the 
Court had the occasion directly to reaffirm the conclusion of the 
Philadelphia Convention that the House has no power under the Con- : 
stitution to vary in any way the qualifications for membership in | 
the House set forth in the Constitution . This discussion occurred 
in both the majority opinion of the Court and the concurring opinions 
of Mr. Justices Pitney, Brandeis and Clarke. Significantly, while 
the majority and concurring Justices disagreed on the main issue 
of the case -- whether a primary election fell within the meaning 


of the word "Elections" in Article One, Section Four -- all the Jus- 


tices specifically agreed upon the proposition first stated. 


The unanimous agreement of the Court in Newberry as to 


the constitutional limitations upon the power of the legislature to 
alter, vary or deviate from the constitutionally prescribed quali- 
fications for membership in the House was explicitly reaffirmed by 
the Supreme Court in 1940 in United States v. Classis, 313 U. S. 299, 
which resolved the precise issue as to whether primary elections 
were "elections" subject to regulation by Congress within the mean- 
ing of Section Four of Article One, which as the Court pointed out 
had "not been prejudged" by the prior decision in Newberry. United 
States v. Classic, 313 U.S. at 317. 

In Classic, the Court, in the opinion by Mr. Justice Stone, 


repeatedly reaffirmed and restated the fundamental premise upon 


a ie 


which the unanimous conclusion of the Court was granted in New- 
berry -- that the legislature may not interfere with the free choice 
of representatives who meet constitutional qualifications for mem- 
bership in the House. In words reminiscent of the tone of the state- 
ments of the Framers, Mr. Justice Stone reminded the Nation once 
again: 

"That the free choice by the people of representa- 
tives in Congress,. subject only to the restrictions to be 
found in Sections Two and Four of Article One and else- 
where in the Constitution, was one of the great purposes 
of our constitutional scheme of government cannot be 


doubted." 313 U.S. at 316. (Emphasis added.) 


The unanimous view of the Justices in Newberry 


that the constitutional prohibition upon legislative power to alter or 


disregard constitutional qualifications for membership, reaffirmed 
in Classic, was again dispositively treated by the Supreme Court in 
this Term in its landmark decision in Bond et al v. Floyd et al, 
___ U.S. SS Ct. 339 (December 5, 1966). 

The unanimous opinion in.Bond, supra, is the logical ex- 
tension of the analysis of the Court expressed first in. Newberry, 
reaffirmed in Classic and the gravamen of the decision in Bond. 

The Supreme Court in Bond agrees with Chief Judge Tuttle's 
(5th Cir. ) conclusion on the basic constitutional question here in- 
volved. In the course of its refutation of Georgia's secondary 


line of defense -- that all it was doing was testing a constitutional 


qualification, the necessity of an oath supporting the Constitution -- 
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the Court saw fit to set forth in full the fundamental policy reasons 


previously discussed herein, which led the Framers to conclude 


that the qualifications of members of either house are “defined and | 


fixed by the Constitution" and "are unalterable by the legislature. " , 
The entire structure of the Bond opinion in the Supreme | 
Court confirms the impression that the Court was in accord with 
the-conclusions of the Framers. The entire Bond opinion is pre- 
dicated upon the assumption by both the Court and the State that 
the Legislature is, indeed, bound by the prescribed constitutional — 
qualifications. The Supreme Court rejected Georgia's aforemen- : 
tioned defense by pointing out that disqualification even "under 
color of a proper standard" is reviewable and beyond the power 
of the legislature if it violates other constitutional prohibitions -- | 
in this case the First Amendment. : 
Unlike the Appellees in this case, * Georgia did not 
"claim that at should be completely free of judicial review, " 
87 S.Ct. at 346. It sought to convince the Supreme Court that its | 
action of exclusion was based upon the testing of a proper = - a : 
Saas na a 
*On oral argument before this Court on the motion for ae 
mary reversal, counsel for the Appellees took the position that 
the action of the House was not subject to judicial review regard- — 
less of the grounds of exclusion, even including exclusion on the 


basis of race, religion, or politics. See Transcript of Oral 
Argument on file-in this Court. 


constitutional qualification -- the necessity of taking an oath. Both 


the Court and the State, therefore, implicitly adopted Chief Judge 


Tuttle's incisive analysis of the fundamental constitutional issue 
presented in this appeal. The entire posture of the Bond case in 
the Supreme Court would tend to confirm the observation of the 
Chief Judge of the Fifth Circuit that the argument that a Legisla- 
ture may disregard, enlarge upon, or alter the express constitu- 
tional qualifications for a duly elected member of the Legislature 
“shocks not only the judicial, but also the lay sense of justice." 
Bond v. Floyd, 251 F.Supp. 333 at page 352.°- See Imbrie v. 


. Marsh, 3N.J. 578, 71 A. 2d 352 (1950). 


Cc. The most important and persuasive precedents of 
the House and Senate have always acknowledged 
the constitutional limitations upon their own power 
to exclude duly elected representatives of the peo- 
ple who meet all the constitutional qualifications 
membership in either body. 


With the exception of the extraordinary events of March 
first of this year, the House itself, as well as the Senate, has in its 
most important and persuasive cases time and again acknowledged 
the constitutional limitations upon their power to exclude duly elec- 
ted representatives of the people who meet all the constitutional 
qualifications for membership in either body. (For a more detailed 
analysis and discussion of these precedents, see Petition for Cer- 


tiorari, pp. 54-74.) 


IV 


The punishment of exclusion from membership in the 
House for the 90th Congress inflicted upon the Peti- 


tioner violates Article One, Section 9, Clause 3, pro- 
viding that "No Bill of Attainder or ex post facto law 
shall be passed, 


H. Res. 278, which imposes the severe punishment of exclu- 
gion from the House of a duly elected Representative who meets all 
constitutional qualifications for membership, is a classic Bill of | 
Attainder prohibited by Article One, Section 9, Clause 3 of the Con- 
stitution, It is "a legislative act which inflicts punishment without a 
judicial trial. Cummings v. Missouri, 4 Wall 277; United States = 


| 
Lovett, 328 U.S. 303 (1946); United States v. Brown, 381 U.S. 437 


(1965). It represents, in the recent words of the Chief Justice, "the 
evil the framers had sought to bar; legislative punishment, of any | 
form or severity, of specifically designated persons or groups. Hi | 
United States v. Brown, supra, atp. 447. 

The truly extraordinary nature of the proceedings against the 
appellant was that the entire House, its Select Committee, its leader- 
ship and the majority which took control at the conclusion of the ic 
bates openly and frankly regarded the proceedings as a means of im- 

| 


posing "legislative punishment—against specifically designated per- 


sons." United States v. Brown, at p. 447. The resolution of exclu- 


sion was therefore a classic Bill of Attainder prohibited by the Con- 


stitution. Cummings v. Missouri, 4 Wall 277; Ex parte Garland,~ :*. 
4 Wall 333; United States v. Lovett, 328 U.S. 303; United States v. 


Brown, 381 U.S. 450. 

The doctrine of separation of powers therefore, com- 
pletely contrary to the district court's assumption, requires judi- 
cial intervention to strike down the action of the majority of the 


House as a "legislative act which inflicts punishment without a 


judicial trial”, Cummings v. Missouri, supra. This is because, 


as the Chief Justice pointed out in Brown: 


"_ | . the Bill of Attainder Clause not only was in- 
tended as one implementation of the general principle 

of fractionalized power, but also reflected the Fram- 
ers' belief that the Legislative Branch is not so well 
suited as politically independent judges and juries to 

the task of ruling upon the blameworthiness, of, and 
levying appropriate punishment upon, specific persons." 
United States v. Brown, at p. 445. 


For, as the Supreme Court concluded: 


“By banning bills of attainder, the Framers 
of the Constitution sought to guard against such,dan- 
gers by limiting legislatures to the task of rulemak- 
ing. ‘It is the peculiar province of the legislature 
to prescribe general rules for the government of 
society; the application of those rules to individuals 
in society would seem to be the duty of other depart- 
ments.' Fletcher v. Peck, 6 Cranch 87, 136, 3 
EeM as PG ae cao ee ae 

United States v, Brown, atp. 446. 


Consequently, a bill of attainder generates a special and 
unique demand on a federal court—a compulsion more urgent and 


imperative even than the striking down of an unconstitutional act. 


The reason is simple: a bill of attainder represents usurpation, by 
the legislature, of the functions assigned to the judiciary. The in- 


tegrity of the judicial function itself is transgressed. 
V 


The action of the House of Representatives leading to. and including 
the enactment of H. Res. 278 was unconstitutional as a denial of Ap- 
pellant Powell's Substantive and procedural due process guarantees. 


As is more fully developed in Appellant's Motion for Sommery 
Reversal herein at pp. 24-37 and not repeated herein to comply with 
the Court's Rules and Order respecting the length of this Brief, Ap- 
pellees' application to Appellant Powell of retroactively proscribed 
standards of conduct as a basis for his exclusion pursuant to H. Res. 
278 was a denial of substantive due process. Moreover, the depri- 
vation of Appellees of Appellant Powell's right to be sworn and 
seated as a duly elected Member of the House of Representatives | 
of the 90th Congress, without affording him the minimal elements 
of procedural due process essential to a valid "adversary" trial-_ 
type hearing so tainted the purported exercise of Congressional i 
power that nothing less than a judicial declaration of the unconstitu- 
tionality of Res. 278, or its repeal and the retroactive restoration 
of Appellant Powell to all of the rights, privileges and emoluments 


of the office to which he was duly-elected can cure the patent consti- 


tutional defect. Certainly, this possibility of congressional repeal 


or of swearing and seating Appellant Powell as a "freshman'' Congress- 
man pursuant to the subsequent "special election," will neither cure 

this constitutional defect nor obviate Appellant Powell's right to judicial 
review and relief from the legislative punishment resultant from the now 


existing "Bill of Attainder." The recent decision by the Supreme Court 
and Walker v. City of Birmingham, _U-S.___, 35 Law Week 4585 (No. 
249, October Term 1966, decided June 12, 1967) strongly suggests, as 
applied to this case, Appellant's duty to seek and entitlement to such 
judicial review and relief. 

The denial to Appellant Powell of the minimal procedural safe- 
guards of a trial-type hearing appears to be at variance with established 
and accepted congressional practice. 

Until this unusual proceeding the House itself has always af- 


forded a Member due process of law when possible punishment is 


involved. For example in the First Congress, during the contested 


election case of Ramsay v. Smith, 1 Hinds 717, the reports state: "Mr. 


Smith be permitted to be present from time to time when proofs are 
taken, to examine the witnesses and to offer counter-proofs—", 

1 Hinds 717. See for example Statement of Congressman Robeson in the 
47th Congress (1882) in discussing procedures to be followed in an ex- 
clusion case: "We are a court, then, of high equity, proceeding accord- 


ing to legal processes to investigate truths, the conditions of which are 


defined and fixed by constitutional law."' Cf. also the full procedural 
guarantees afforded in every respect to the Mississippi Members chal- 


lenged in the Mississippi Contested Elections of 1965. 


The extraordinary nature of the proceedings in the House which 


resulted in findings of fact upon which the House admittedly took punitive 
action against the Member-Elect was that when the Member-Elect oeed 
for certain elementary rights of due process of law at the outset of the 
hearings of the Select Committee, these were denied. The Member- 
Elect had requested these rights including, but not limited to, the : 
following: 


(1) Fair notice as to the charges now pending against 
him, including a statement of charges and a bill of particulars 
by any accuser; 

(2) the right to confront his accusers and in particular 
to attend in person and by counsel, all sessions of this Com- 
mittee at which testimony or evidence is taken and to partici- 
pate therein with full rights of cross-examination; | 

(3) the right to an open and public hearing; 


(4) the right to have this Committee issue its process 
to summon witnesses whom he may use in his defense; 


(5) the right toa transcript of every hearing. 
The principal requests of Appellant for the elementary rights of 
due process of law required when adjudication will result in punishment, 
see Greene v. McElroy, supra, were denied by the Committee upon the 


rather astounding ground that "This is not an adversary hearing." 


Hearings of Select Committee, supra, at p. 59. To make it amply 
clear why these elementary procedural rights of notice, statement of 
charges, confrontation and cross-examination were being.denied, the 
Chairman concluded his ruling by stating: "Again the Committee 
States that this is an inquiry and not an adversary proceeding." Hear- 
ings of Select Committee, supra, at p. 59. 


The truly extraordinary nature of these rulings denying the ap- 


pellant the most elementary rights of due process of law, based on the 


theory that the proceeding which ultimately resulted in punishment was 
not "adversary" in nature but merely an "inquiry", is underscored by 
the procedures followed contemporaneously by the other House in the 
hearings involving Senator Dodd. At the outset of the Dodd hearings 
the Chairman stated: 


Senator Dodd will have all his rights protected 
at this hearing. He may attend the hearings and may 
testify if he wishes. He may be accompanied by 
counsel of his own choosing. He or his counsel will 
be permitted to cross-examine witnesses and offer 
evidence in his own behalf. 


‘Gentlemen, Rule 13 of our Rules of Procedure 
limits the right of a person who is the subject of 
an investigation to submit to the Chairman and to the 
Committee questions for cross-examination. That 
rule is rather narrow and restricted. I said at the 
time of our adoption of the rules that if any staff 
member or any Senator was before us on investiga- 
tion, that it would be unthinkable to me to give them 
less than the basic principles of American justice 
and procedure, that is for the right to cross-examine 


all witnesses. That is what we have arranged for here 
when this matter was voted, to have a hearing with | 
reference to Senator Dodd. I have been on another com- 
mittee that had hearings concerning a Senator, the late 
Joe McCarthy, and we, of course, extended the same 
rules there. Anything less than that would be less than 
American standards of justice.” 


In addition the Senate Committee described the rules of evidence 
it followed in this fashion: 

‘In general the Committee was guided by the: rules 
of evidence applicable to the Federal courts. All testi- 
mony from witnesses was taken under oath and by per- 
sonal appearance. Hearsay evidence was limited and 
assigned appropriate probative value. Affidavits in 
lieu of personal appearance by witnesses were admitted 
only on restricted matters or where the calling of wit- 
nesses was impractical or impossible. All documents 
and records were properly authenticated before being 
accepted by the Committee. 

Representative-Elect Powell, facing a hearing which resulted in 
findings of fact upon which the severest of all punishment was inflicted 
upon him in contrast was (1) given no notice of the charges to be investi- 
gated except in such terms as "alleged misconduct on your part occurring 

Sin 
at any time since January 3, 1961."*; (2) he was not "given the mmes of 


witnesses and a summary of their expected testimony prior to hearings”; 


(3) Neither he nor his counsel "were permitted to cross-examine witnesses 


called by the Committee"; (4) The Committee did not "respect his right 


a 


*Cf. for example: Watkins v. United States, 354 U.S. 178 (1957). 


to remain silent" although he did testify freely and voluntarily as to the 
only relevant matters before the Committee, his constitutional qualifi- 
cations for membership in the House. In addition the Committee sub- 
verted his right to remain silent by drawing adverse inferences there- 
from. Moreover, House Resolution 278 providéd‘in part: - : 
Fifth, the refusal of Adam Clayton Powell to cooperate 
with the Select Committee and the Special Subcommittee on Con- 
tracts of the House Administration Committee in their lawful 
inquiries authorized by the House of Representatives was con- 
temptuous and was conduct unworthy of a Member. 
Member-Elect Powell is thereby punished, excluded and not 
allowed to sit during the 90th Congress, because he asserted his con- 
stitutional rights to a due process hearing, comporting with the mini- 
mal constitutional requirements, before both the Hayes Committee, 
and the Select Committee. 

The Supreme Court has just recently held that the assertion 
of constitutional claims cannot form a basis for "punitive," discipli- 
nary, or adverse action by the state government because of the 


employment, or other relationship, which might exist between the 


government and the citizen exercising such claim of right. See Keyi- 


shian v. Board of Regents of University of State of New York, 87S. Ct. 
675 (1967); Spevack v. Klein, 87S. Ct. 625 *(1967); Garrity v. State of 


New Jersey, 87S. Ct. 616 (1967). 


VI 


The Enactment of H. Res. 278 violated Appellant Powell's 
rights and the rights of the overwhelming Negro majori 
of the citizens of the 18th Congressional District guaranteed 


by the Thirteenth, Fourteenth and Fifteenth Amendments to” 


the Constitution. 


Appellants allege in their verified complaint herein that, as the 
result of Appellees' actions complained of, they are "being subjected 
to the pains and penalties of discrimination based upon race and color for- 
bidden by the various provisions of the Constitution of the United States, 
to wit the Sth, 13th, and 15th Amendments thereof, "as factually alleged. 
(Exhibit 1 to Motion, supra, p.6). These allegations, appellants Submits 
are sufficient to raise the specified constitutional issues. Monroe v. Pape, 


365 U.S. 167, 171. In any event, Appellees have not controverted the 


allegations and, unlike Bond v. Floyd, 251 F. Supp. 333, 339, the court 


below did not make any finding or determination on the race discrimination 
issue. As a factual predicate for appellants' racial discrimination claim 
herein, reference is _ made to the following: | 
Representative Moore, the ranking Republican member of the Select 
Committee characterized the proceedings as punitive in nature, resulting in 


severe punishment. 


- - e we feel we have come to this House with a resolution which 
involves, in perhaps its harshest terms, more punishment than 
has ever been dealt to any single Member of the House of Repre- 
sentatives in the history of our Nation. Cong. Rec. supra, H1921 
(emphasis added). 


Representative McGregor, another member of the Select Com- 
mittee, stated emphatically his understanding that the proceedings 
against Mr. Powell were punitive in character for the purpose of devising 
"proper legislative punishment” : 

Our recommended punishment is unprecedented in its severity. 

No one in the entire history of the U. S. Senate or House has 

been punished so harshly as we ask that Mr. Powell be punished. 

And if Mr. Powell does not appear by March 13 to take his punish- 

ment, then under :the terms of our recommended resolution his 

seat will be declared vacant. 

The majority of the House, in rejecting the punishment recom- 
mended by the Select Committee, did so precisely because they felt that 


the punishment was not severe enough. 


Select Committee| Chairman Celler, as guest on the television 


program "Searchlight"', WNBC-TV Channel 4, Sunday, May 14, 1967, 


11:00-11:30 a.m., engaged in the following colloquy with the panelists 
from the working press: 


“MILTON BERGERMAN: 'Congressman, the introduction 
indicated that Adam Clayton Powell's brief in the Supreme Court 
yesterday charging that his exclusion was based on racism and 
charging that his punishment was to be contrasted with the mild 
rebuke which Senator Dodd got, or was recommended to get. 
You think that that position on his part is sound?! 


"“CELLER: 'Well, with reference to racism, I believe 
there was an element of racism in the vote in the House that 


rejected the resolution which I as Chairman of the Select Com- 
mittee offered. It was racism accompanied by the hysteria that 
had resulted from the climate of public opinion due to Mr. Powell's 
antics and peculiarities and swagger and defiance. ! 


% * ae 


"CELLER:.'. . . I fear me that the House will take the bit 
in its teeth again and for the same reasons that actuated them be- 
fore—racism, hysteria, and so forth and fear, because there's 
an avalanche of mail received by the Congressmen which is all 
hostile to Powell, I fear me that the House will do the -- repeat 
its error again, unfortunately, and I feel that is wrong.'" — 


From the foregoing it is apparent that race discrimination can- 
not be aironene font the aoe by the House of Representatives in this 
instance. Whatever power the House may be able to exercise in this 
regard, it cannot use that power to effectuate a forbidden discrimination. 
Yick Wo. v. Hopkins, 118 U.S. 356; Cooper v. Aaron, 358 U.S. 1. "Acts 


generally lawful may become unlawful when done to accomplish an unlaw- 


ful end."’ United States v. Reading Co., 226 U.S. 324, 357. See Western 


Union Telegraph Co. v. Fortes, 247 U.S.105, 114; Gomillion v. Lightfoot, 
364 U.S. 339, 347-348. : 


The inescapable result of the power of Congress utilized here is 
to subject Negro legislators to tests and standards not required of their 
white counterparts. This the Fifth, Thirteenth, and Fifteenth Amend- 


ments forbid. 


VIL 


This Court has ample power to grant whatever relief is required to reme- 


dy the claimed violations of Appellants’ constitutional rights. 
(1) The relief requested by Appellants are the normal judicial 


remedies traditionally designed to "protect the constitutional rights of 
individuals from legislative destruction. " Wesberry v. Sanders, supra. 
They include conventional requests for injunctive and declaratory relief 
against the enforcement of unconstitutional action of a legislature, the 
resolution barring Mr. Powell from membership in the entire 90th Con- 


gress. See Ex parte Young,209 U.8. 123; Dombrowski v. Pfister, 380 


U.S. 479; Cf. Marbury v. Madison, supra. 


(2) In addition, Appellants seek relief in the nature of mandamus 
directed to the Speaker of the House ordering that officer to swear in Ap- 
pellant Powell as the Representative from the 18th Congressional District 
of New York. This request appears to have created the greatest degree 
of consternation among the Appellees. But this is no novel issue of law. 
The availability of a writ of mandamus under these circumstances was 
settled in 1803 in Marbury v. Madison. In Marbury, petitioners sought 
a writ of mandamus against an exalted officer of the Executive Branch, 
the Secretary of State. Then, as now, the Appellees urged that in some 
way, the issuance of such a writ would be to "intrude into. . . the pre- 
rogatives . . ." of another Branch. Marbury v- Madison, supra, at 


p. 168. The answer of Chief Justice Marshall to this fear established 


principles of law which guide us to this day. In words most appropriate 


to the present Appeal, the Chief Justice wrote: 


If one of the heads of departments commits any illegal 
act, under color of his office, by which an individual sustains 
an injury, it cannot be pretended that his office alone, exempts 
him from being sued in the ordinary mode of proceedings, jand 
being compelled to obey the judgment of the law. How then, can 
his office exempt him from this particular mode of deciding on 
the legality of his conduct, if the case be such a case as would, 
were any other individual the party complained of, authorize the 
process? 


It is not by the office of the person to whom the writ is 


directed, but the nature of the thing to be done, that the propri- 
ety or impropriety of issuing a mandamus is to be determined. 


Marbury at p. 170. 


Here, as in Marbury, "this, then, is a plain case for a manda- 
mus." The ancient writ required "whenever there is a right to execute an 
office, perform a service, or exercise a franchise... . this court ought 


to assist by mandamus, upon reasons of justice, as the writ expresses, 


and upon reasons of public policy to preserve peace, order and good 


government." As in Marbury, the Appellant here "has a right in this 
ease to execute an office of public concern, and is kept out of possession 
of that right." Marbury, supra, at 169. 

The state courts have consistently followed the principles of 
Marbury, that a writ of mandamus may issue in the circumstances of 
this case. In State v. Elder, 47N.W. 710, 715-716 (1891): 

‘the relator-plaintiff applied for a writ of mandamus to 


compel the Speaker of the House of Representatives of Nebraska 
to open and publish the returns of the general elections of 1890 


under Art. 5, Sec. 4 of the State Constitution on the ground that 
plaintiff met the requirements for eligibility and had received a 
plurality of the votes for the office. ia 


x * * * 


“In a free: government, no person is above the law. 
All are bound by its provisions . .. when a person is elected 
to the legi Slature, he, in effect, agrees to perform all the du- 
ties enjoined upon him by the constitution and statutes... In 
accepting this trust, he accepts it with all its incidents, viz., 
that, for a failure or neglect to perform the duty required, any 
of the parties aggrieved may invoke the aid of the courts to en- 
force performance. .- - in case of failure to perform the trust; 
and it is the duty of the court to enforce the rights of the parties 
aggrieved (at pp. 715, 716) (emphasis added). 


The court, in the spirit of Marbury v. Madison, completely 


refutes the contentions of Appellees here -- that Appellees are immune 


to the remedial directions of this Court: 


‘T The Constitution] requires the parties elected on the 
face of the returns to be declared elected and inducted into 
office. It is said that the Supreme Court has no supervision 
over other departments of the government. That is conceded. 

Tt has not sought to exercise any; nor has it any supervision 

over the affairs of any educational institution, railway company, 
bank, partnership, or individual in the state. Nevertheless, if 
any person aggrieved by any of these parties or others invokes 
its power, in the manner provided by law, to redress his wrongs, 
and grant him relief, the courts have authority to entertain juris- 
diction, and render a decision confirming his rights, and re- 
dressing his wrongs. The law covers the whole state. It applies 
alike to every individual therein, be he rich or poor, black or 
white. The remedy is as broad as the law, and the courts apply 
the remedy. If this were not so, the wealthy corporation or 
individual might trample upon the rights of the weak and poor, and 
override the law, and justice be despised and defeated. Every 
denial of justice, when the relief has been sought in a proper 
manner, is an act of tyranny, which tends to the subversion of 
free government.’ (at p. 716). 


See also State ex rel. Donnell v. Osburn, 147S.W. 2d 1065 (1941) 


(Mandamus issued to the Speaker of the State House of Representatives, 
the court quoting State v. Elder, Rex y. Barker, and Marbury v.. Madi- 
son); State v. Town Council of South Kingston, 27 A. 559. 

Mr. Justice Fortas has recently restated the traditional concepts 
expressed in Marbury and subsequent cases that courts must give pro- 
tection to citizens ''whenever there is a right to execute an office." 

See his opinion in Fortson v. Morris, --- U.S. ---, 87S. Ct. 446, 

"It is not merely the casting of the vote or its mechanical 
counting that is protected by the Constitution. It is the function 
~-the office-- the effect given to the vote, that is protected." 
(87 S. Ch at 456). 

In view of the commitment of this nation to the protection of 
the "essentials of a democratic society" and the clear violation of that 
principle by the House action here at issue," . . . [i]t is emphatically 
the province and duty of the judicial department . . . "to provide a 
remedy for the wrongs done." Marbury v. Madison, supra. 

The Great Chief Justice wrote in Marbury: 


. . .it is a general and indisputable rule that where 
there is a legal right, there is also a legal remedy by suit, 
or action at law, whenever that right is invaded." Cranch, 
at p. 163. i 
It is a first principle of a court of law that the court has power 
to fashion a remedy for redress of a legal wrong. As Mr. Justice 


Douglas, concurring in Baker v. Carr, supra, stated: 


we 


wt 


. . . any relief accorded can be fashioned in light 
of well known principles of equity." 


What is here requested of this Court is wholly within the tradi- 
tional role of the federal courts and established juridical notions as 
to the extent of their powers. It is inconceivable to us that the House 
of Representatives, which justly considers itself among the out- 
standing assemblies of representative governments in the world, 
would refuse to accept a mandate which, by the Constitution, the 
national courts (see Reynolds v. Sims, supra) are empowered and 
indeed under their oath of office are required, to hand down. See 
State v. Van Camp, 65 N.W. 113 (1893). 

It would be demeaning to the House of Representatives of this 
great nation to suggest that it would not adhere to the time-honored 
words of the Supreme Court that "the government of the United States 
has been emphatically termed a government of laws and not of men." 


Marbury v. Madison, supra, at p. 162. Like Marbury, this is a 


“delicate case” (at p. 168).. And as in Marbury, we are confident that 


the House is deeply committed, as indeed are all Americans, to the 
proposition that "it is emphatically the province and duty of the judi- 
cial court to say what the law is."' Marburyat p. 175, This case then 
calis in question "the very essence of civil liberty [which] consists in 
the right of every individual to claim the protection of the laws, when- 


ever he receives an injury." 


VIII 
The refusal of the District Court to certify the necessity for a taree-judge 
court was clearly erroneous- 

The issues raised are conceded by all to be of “fundamental consti- 
tutional significance." Appellees! Memorandum, supra. This Court itself 
is of the view that "novel issues of substantial public importance” are in- 

i volved. Federal subject matter jurisdiction was clearly present. See 
' Point I, supra. Since the enjoining of congressional Betion was requested, 


28 U.S.C. 2282 required the certification of a three-judge court. Idlewild 


| Bon Voyage Liquor Corp. v- Epstein, 370 U.S. 713; Schneider v. Rusk, 372 


U.S. 224; Reed Enterprises v. Corcoran, 354 F. 2d 519 (App. D.C.); 


Stamler v. Willis, 371 F. 2d 413(C.A. 7, rehearing denied en banc, | Feb. 
13, 1967). House Res. 278 is an "act of Congress" within the sates of 
28 U.S.C. 2282. That a legislative resolution is so characterized ras 
been conclusively held in Methodist Federation for Social Action v. East- 
land,. 141 F. Supp. 729. This interpretation of an "act of Congress” has 
also been made in Stamler v. Willis, 371 F. 2d 415, where the Seventh 
Circuit, in ordering the converting of a three-judge statutory court, stated 
that "[T]he complaint alleged generally that the interpretation of section 12 
of Rule XI [of the House of Representatives] as expressed by the Continued 
conduct of the subcommittee of the House attributes a meaning to the rule 
which renders it unconstitutional . . ." (at414). See also Krebs v. Ash- 


brook (D.C. D.C. Civ. Action No. 2157, 1966). 


a 


Moreover, since 2 U.S.C. 25 requires the Speaker, at the first 
session of Congress after every general election of Representatives, to 
administer the oath of office "to all the Members present," any interpre- 
tation of this statute which would authorize him to withhold such adminis- 
tration to any Member-Elect present and possessing the requisite consti- 
tutional qualifications as established in Article I, Section 2, Clause 2 
would plainly render it unconstitutional as thus applied. Therefore, 
whether one considers House Res. 278 "'an act of Congress" on its own 
measure or as incorporated into the applicable provisions of 2 U.S.C. 
25, its execution, operation or enforcement can only be enjoined by a 
three-judge district court. 

If this statutory duty of the District Court has been met, a prompt 


hearing on the constitutional issues as well as issues of justiciability 


raised by the Appellees would have already occurred, see Idlewild Bon 


Voyage Liquor Corp. v. Epstein and Stamler v. Willis, supra. Direct 
appeal to the Supreme Court by either party, allowed by the statute, of 
the "novel issues of substantial public importance” would have permitted 
the early resolution of these issues, admitted by all as essential to the 
public interest (see Order of Court of Appeals of May 10, App. D. p. A-16) 
and the statement of Appellees in their Memorandum to this Court. Accs 
cordingly, if this Court believes that a three-judge statutory court should 
have been convened, we respectfully suggest that the District Court be 


ordered forthwith to certify the necessity for such a court, that such a 


— 69 — 


court be convened, and that this Court direct the statutory district court 


to issue forthwith the relief prayed for herein. 

The Court has requested that Appellants discuss the possible im- 
pact on this appeal of the recent unanimous per curiam opinion of the 
Supreme Court in Dombrowski et al. v. Eastland,et al., _vU. S._ > 18 
L. Ed. 2d 577 (May. 15, 1967), reversing and affirming in part the deci- 
sion of this Court, sub nom Dombrowski v. Burbank, 358 F. 2d 821. 
The unanimous per curiam opinion reinforces Appellants! position, and 
wholly rejects Appellees' rather unusual argument advanced in the 
District Court that in some way the Speech or Debate Clause bars the 
relief sought herein. | 

(a) The per curiam opinion gives no support to the extraordinary 
contention that the Speech or Debate Clause repeals the historic fongtion 
of judicial review firmly grounded in our jurisprudence since MeDuy: 
The Clause was designed solely to protect legislators from sunitives 
actions such as damage suits or criminal proceedings arising out of 
"legitimate legislative activity." No one has ever suggested that the 
Clause protects the legislative branch from remedial action such as 
mandamus, or injunctive relief. Nor has anyone ever suggested wee 
this appeal that the Clause deprives a court of personal jurisdiction over 


a legislator in a case in which the court otherwise has proper federal 


subject-matter jurisdiction. See, for example, Long Vv. Ansell, 293 


U.S. 76 (1934). For the convenience-of the Court and because of the 
space requirements of this Brief, we have filed simultaneously three 
copies of the Brief for Petitioners in the Supreme Court in.Dombrow- 
ski v. Eastland, which fully develops the scope and historical back- 
ground of the Speech or Debate Clause. 

(b) The per curiam opinion makes it perfectly clear that even 
if the Speech or Debate Clause ‘were to have anything to-do with the 
type of relief sought here, which it does not, legislative immunity 

-is not absolute but relates solely to "legitimate legislative activity. ve 
Summary judgment as to Respondent Eastland was sustained because 
“the record does not contain evidence of his involvement in any. acti- 
vity that could result in liability," 18 L. Ed. 2d at p. 580. Respondent 
Sourwine is required to stand trial since the "record shows.a material 


dispute of fact as to their [the petitioners] claim that Respondent 


Sourwine actively collaborated with counsel to the Louisiana Committee 


-in.making the plans for the allegedly illegal raids. . . -' 18L. Ed. 2d 
at p. 579. Even.the classic case involving the Clause, Kilbourn vy. 
Thompson, 103 U.S. 168(1881), makes it amply cleag that. the immunity 
is not absolute and that even punitive-legal action will lie where the 

- legislators engage in:legitimate legislative activity of “an extraordi- 
nary character." 103 U.S. at 204, 205. Note that the per curiam 


opinion approvingly cites the Fifth Circuit opinion:in the companion 


case to Dombrowski v. Eastland, Pfister v. Atceneaux, No. 22562, CA 


5th Cir., Nov. 14, 1966, holding liable for trial the legislative defend- 


ants in the Louisiana branch of the litigation in Dombrowski v. Eastland. 

(c) In any event, the per curiam makes it perfectly clear that 
immunity does not attach automatically to the non-legislative defend- 
ants in this appeal, the Sergeant-at-Arms of the House and the Clerk 
of the House, and the Doorkeeper of the House. Cf. Kilbourne v. 
Thompson, supra. 

(d) All that this complaint requires is that the Speaker per- 
form a ministerial act — required by the Constitution — the swearing 
in of a Member-Elect who meets all constitutional geetonts for 
membership in the House. Cf. Marbury v. Madison. As a matter of 
fact, the Constitution itself does not even require the Speaker to ad- 
minister such an oath as long as such an oath is taken. 

(e) In short, the per curiam opinion affirms the fundamental 
premise of this appeal — that no breach of government or any repre- 
sentative thereof is above the law or is immune to the mandate of the 
fundamental written law of the land — the Constitution of the United 
States, and that ever since Marbury v. Madison it is the solemn duty 
of the national courts to preserve this first premise of our system of 


government. 


CONCLUSION 


WHEREFORE, Appellants pray that the judgment below be reversed. 
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APPENDIX A 


Order of District Court 


Upon consideration of the complaint filed herein, of the 
motions filed herein and the points and authorities in: support 
of and in opposition to the same, and oral argument having 
been had in open court, it is by the Court this 7th day of 
April, 1967. 


Ordered, That the application for a three-judge Court 
be and the same is hereby denied, and it is further 


Ordered, That the complaint be and the same is hereby 
dismissed for want of jurisdiction of the subject matter, and 
it is further 


Ordered, That the motion for a preliminary injunction be 
and the same is hereby denied. 


George L. Hart, Jr., 
Judge. 


APPENDIX B 


Opinion of District Court 


Plaintiffs assert that Powell meets the qualifications of 
age, citizenship, and inhabitancy specified in Article I, Sec- 
tion 2, Clause 2 of the Constitution (and holds a valid certi- 
ficate of election) and that under Article I, Section 5, Clause 
1, these are the exclusive tests for admission to House member- 
ship. In addition, plaintiffs allege that House Resolution 278 
subjects them to discrimination based upon race and color in 
violation of the 5th, 13th, and 15th Amendments to the Constitu- 
tion; that the Resolution constitutes a bill of attainder, an 
ex post facto law, anda cruel and unusual punishment; and that 
adoption of the Resolution violated procedural due process and 
the 6th Amendment. 


Application for a Three-Judge Court 
28 U.S.C. § 2282 provides as follows: 


“an interlocutory or permanent injunction re- 
straining the enforcement, operation or execution 
of any Act of Congress for repugnance to the Con- 
stitution of the United States shall not be granted 
by any district court or judge thereof unless the 
application therefor is heard and determined by 2 
district court of three judges under section 2284 
of this title." 


It is plain by its terms that the foregoing section applies 
to an "Act of Congress” only. The history of the statute is 
wholly consistent with this interpretation. The matter com=- 
plained of here, House Resolution 278, is patently not an Act 
of Congress. It follows, therefore, that convening a statutory 
three-judge court to consider the issues raised by the complaint 
is neither required nor authorized. 


The question whether a joint resolution of Congress, ap- 
proved by the president, would be an "Act of Congress" within 
the meaning of 28 U.S.C. § 2282 is not before this Court and, 


therefore, is not decided. In any event, the decision of the 
Court on the motion to dismiss would moot the question jof the 
right of plaintiffs to a three-judge court in the case at bar. 


Motion to Dismiss-Jurisdiction 


The defendants have moved under Rule 12(b) of the Federal 
Rules of Civil Procedure to dismiss the complaint for the follow- 
ing reasons: 


1. This Court does not have jurisdiction over the 
subject matter of this action; 


2. This Court does not have jurisdiction over the 
persons of the defendants; 


3. The complaint fails to state a claim upon which 
relief may be granted. 


In their brief the defendants have broken down the, three 
contentions for dismissal set forth above into a number of 
sub-heads. Each of these sub-heads has been briefed and 
argued with learning and care by both sides. 


1. Speech or Debate Clause 


In the English Bill of Rights ("An Act Declaring the 
Rights and Liberties of the Subject, and Settling the Succes-— 
sion of the Crown; passed in the lst year of William and Mary, 
A.D. 1689") it was provided: 


| 
"That the freedom of speech, and debates or pro— 
ceedings in Parliament, ought not to be impeached or 
questioned in any court or place out of Parliament." 
(Emphasis added) 


This provision was carried forward in our Constitution, 
Article I, Section 6, Clause l, in the following language: 


". « « ? and for any speech or debate in either 
House, they (The Senators and Representatives) shall not 
be questioned in any other place." (Emphasis added) 
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plained of here, House Resolution 278, is patently not an Act 
of Congress. It follows, therefore, that convening a statutory 
three-judge court to consider the issues raised by the complaint 
is neither required nor authorized. 


The question whether a joint resolution of Congress, ap—- 
proved by the President, would be an “Act of Congress" within 
the meaning of 28 U.S.C. § 2282 is not before this Court and, 


therefore, is not decided. In any event, the decision of the 
Court on the motion to dismiss would moot the question of the 
right of plaintiffs to a three-judge court in the case iat bar. 


Motion to Dismiss-Jurisdiction 
The defendants have moved under Rule 12(b) of the Federal 
Rules of Civil Procedure to dismiss the complaint for the £ollow- 
ing reasons: 


1. This Court does not have jurisdiction over the 
subject matter of this action; 
| 
2. This Court does not have jurisdiction over the 
persons of the defendants; 
3. The complaint fails to state a claim Hee which 
relief may be granted. 


In their brief the defendants have broken down the three 
contentions for dismissal set forth above into a number) of 
sub-heads. Each of these sub-heads has been briefed and 
argued with learning and care by both sides. 


1. Speech or Debate Clause 


In the English Bill of Rights ("An Act Declaring the 
Rights and Liberties of the Subject, and Settling the Succes- 
sion of the Crown; passed in the lst year of William and Mary, 
A.D. 1689") it was provided: 
| 

"That the freedom of speech, and debates or pro- 
ceedings in Parliament, ought not to be impeached or 
questioned in any court or place out of Parliament." 
(Emphasis added) 


This provision was carried forward in our Consticution. 
Article I, Section 6, Clause 1, in the following language: 
| 
". . « ? and for any speech or debate in either 
House, they (The sie and Representatives) shall not 
be questioned in any other place." (Emphasis added) 


The above provision of the Constitution may well bar juris- 
@iction of the Court in the matter here in controversy, but the 
Court does not bottom its decision on this point. 


2. Right of the House of Representatives to Determine the Quali- 
fications of Its Own Members 


The question of whether there is an absolute right in the 
House of Representatives to determine the qualifications of its 
own members will not be touched on herein. 


Let us consider whether the House has correctly interpreted 
the word “qualifications” in Article I, Section 5, Clause 1 of 
the Constitution which provides: 


"Bach House shall be the judge of the elections, 
returns, and qualifications of its own members, and a 
majority of each shall constitute a quorum to do business..." 
{Emphasis added) 


It can be argued with great force and conviction that the 


word "qualifications" covers any cause that the Members of the 
House, by majority vote, choose it to cover, including: 


1. Contempt of the Courts of New York; 


2. Improper maintenance of an employee on a Member's 
clerk-hire payroll; 


3. As a’ Member and committee chairman, permitting 
and participating in improper expenditure of government 
funds for private purposes; and 


4. Acting in a manner contemptuous of the House and 
unworthy of a Member of the House of Representatives. 


on the other hand, it can be argued with force and convic-— 
tion that in light of Article I, Section 5, Clause 2 of our 
Constitution, which reads: 


“pach House may determine the rules of its pro- 
ceedings, punish its members for disorderly behavior, 


and, with the concurrence of two-thirds, expel a member." 


the word "qualifications" in Article I, Section 5, Clause 1 is 
limited to age, length of citizenship, and inhabitancy! in the 
state from which a person shall be chosen, as provided: in Article 
I, Section 2, Clause 2, plus a valid election certificate. 


The Court deems it unnecessary to resolve this question in 
view of its disposition of the matter of jurisdiction under the 
doctrine of separation of powers. 


3. Separation of Powers 


In this Court's view of the case, the complaint and the 
relief prayed for raise one issue of such transcendent impor- 
tance that all other issues in the case pale into insignifi- 
cance. This issue constitutes a "political question." The 
question facing the Court may be simply stated as follows: 
Would consideration of the complaint on the merits and grant— 
ing any of the requested relief violate the doctrine of "sepa- 
ration of powers”? 


At first blush it might be thought that the Supreme court 
answered this question in the negative in Bond v.- Floyd, 385 
U.S. 116 (1966). In that case the Supreme Court invalidated 
a resolution of one branch of the Georgia Legislature refusing 
to seat Bond, holding that the resolution violated Bond's right 
to freedom of speech guaranteed by the First Amendment of the 
federal Constitution. The Bond case did not present a "politi- 
cal question” nor did it raise the question of separation of 
powers between coordinate branches of government. 


The Supreme Court stated concisely when a "political 
question," which includes the doctrine of separation of powers, 
arises, and when it does not arise, in the case of Baker v. 
Carr, 369 U.S. 186, 210 (1962), when the Court said: . 


"(I)n the... "political gquestion' cases, it 
is the relationship between the judiciary and the coordi- 
nate branches of the Federal Government, and not the 
federal judiciary's relationship to the States, | which 
gives rise to the ‘political question. ' 


»,. . . The non-justiciability of a political ques- 
tion is primarily a function of the separation of powers." 
369 U.S. at 210. 


As to the precise issue which I deem to be raised here, 
there are no cases directly in point. This Court has not found 
a@ case nor has any been cited to it where the complaint and the 
relief prayed therein have posed to the Court with such stark 
clarity the question of separation of powers between the Legis— 
lature, as represented by the House of Representatives of the 
United States, and the Federal Judiciary. The following cases 
may be said to touch on the point but each of them is easily 
distinguishable on its facts: 


Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803); 
Luther v. Borden, 48 U.S. (7 Howard) 1 (1849); 
Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1867); 
Kilbourn v. Thompson, 103 U.S. 168 (1880); 
United States v. Ballin, 144 U.S. 1 (1892); 
In re Chapman, 166 U.S. 661 (1897) ; 
Massachusetts v. Mellon, 262 U.S. 447 (1923); 
Springer v. Philippine Islands, 277 U.S. 189 (1928); 
Bar v. United States ex rel. Cunningham, 279 
U.S. 597 (1929); 
Bell v. Hood, 327 U.S. 678 (1946); 
Colegrove v. Green, 328 U.S. 549 (1946); : 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952) ; 
United States v. Johnson, 383 U.S. 169 (1966); 
Hearst v. Black, 66 App.D.c. 313, 87 F.2d 68 (1936); 
Sevilla v. Elizalde, 72 App.D.c. 108, 112 F.2d 29 
(1940) ; = 
Pauling v. Eastland, 109 U.S.App.D.C. 342, 288 F.2d 126, 
cert. denied, 364 U.S. 900 (1960); 
Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1933); 
Peabody v. Boston, 115 Mass. 383 (1874); 
People ex rel. Drake v. Mahaney, 13 Mich. 481 (1865); | 
State ex rel. Boulware v. Porter, 55 Mont. 471, 178 
P. 832 (1919); 
Brown v. Lamprey, 106 N.H. 121, 206 A.2d 493 (1965). 


Let us review briefly, and with a broad brush, the emergence 
of the doctrine of separation of powers as a principle of free 
government and the extent to which the doctrine had developed at 
the time our forefathers prepared.the Constitution in 1787 for 
adoption by the people. 


When the doctrine began to bud in ancient Greece,’ separa— 
tion of powers referred to the division of authority between the 
high and the low; between the king, the aristocracy, and the 
masses; and between the executive and the legislature.! To Solon 
(6382-559 B.c.), the doctrine meant increasing the power of the 
poor while balancing this power with aristocratic councils and 
magistrates. Thucydides (471?-400? B.C.) praised a fusion 
government of the high and the low. Plato (4272-347 Bic.) saw 
the need for wise aristocrats or kings, and the Statesmen. 


Aristotle (384-322 B.c.) contributed the first statement 
of the doctrine as we now conceive it. He described government 
as divided into three parts—-deliberators, magistrates, and 
judicial functionaries. 


Polybius (2057-125? B.c.) said the Roman Republic was at 
its best when it combined democratic, aristocratic, and royal 
elements. Cicero (106-43 B.c.) and Machiavelli (1469-1527) 
praised government in which all the elements were combined. 


John Locke (1632-1704), in order to prevent tyranny, would 
divide the government between two organs, the executive and the 
legislative. 


Montesquieu (1689-1755) stated the doctrine as it was con- 
ceived in the early 18th century as follows: 


"The political liberty of the subject is a tran- 
quility of mind arising from.the opinion each person has 
of his safety. In order to have this liberty, it is re- 
quisite the government be so constituted as one man need 
not be afraid of another. 

"When the legislative and executive powers are 
united in the same person, or in the same body of magis-— 
trates, there can be no liberty; because apprehensions 
may arise, lest the same monarch or senate should enact 
tyrannical laws, to execute them in a tyrannical manner. 


"Again, there is no liberty, if the judiciary 
power be not separated from the legislative and executive. 
Were it joined with the legislative, the life and liberty 
of the subject would be exposedto arbitrary control; for 
the judge would be then the lesislator. Were it joined 
to the executive power, the judge might behave with vio- 
lence and oppression. 

"There would be an end of everything, were the 
same man, or the same body, whether of the nobles or of 
the people, to exercise those three powers, that of enact- 
ing laws, that of executing the public resolutions, and 
of trying the causes of individuals." Montesquieu, The 
Spirit of the Laws, 154 (6th Ed. 1792). 


However, Montesquieu thought the judiciary of little importance 
and said at p. 157, supra: 


"Of the three powers above-mentioned, the judici- 
ary is in some measure next to nothing: there remains 
therefore only two; and as these have need of a regulating 
power to moderate them, the part of the legislative body 
composed of the nobility, is extremely proper for this 
purpose.” 


It remained for Blackstone (1723-1780) to express the 
doctrine as it reached full development with the addition of a 
strong, independent judiciary into the threefold shield of free- 
dom, a government separated into three parts, the legislative, 
the executive and the judiciary: 


"Tt is probable, and almost certain, that in 
very early times, before our Constitution arrived at its 
full perfection, our kings, in person, often heard and 
determined causes between party and party. But at present, 
by the long and uniform usage of many ages, our kings have 
delegated their whole judicial power to the judges of their 
several courts; which are the grand depositaries of the 
fundamental laws of the kingdom, and have gained a known 
and stated jurisdiction, regulated by certain and established 
rules, which the crown itself can not now alter but by act 
of Parliament. And, in order to maintain both the dignity 
and independence of the judges in the superior courts, it 


is enacted by the statute 13 W. III., c.2, that their com- 
mission shall be made (not, as formerly, durante bene 
placito, but) quamdieu bene se gesserint, and their salaries 
ascertained and established, but that it may be lawful to 
remove them on the address of both houses of Parliament. 

And now, by the noble improvements of that law in the stat- 
ute of 1 Geo. III., ¢.23, enacted at the earnest recom- 
mendation of the king himself from the throne, the judges 
are continued in their offices during their good behavior, 
notwithstanding any demise of the crown (which was formerly 
held immediately to vacate their seats), and their full 
salaries are absolutely secured to them during the -continu- 
ance of their commissions; his majesty having been pleased 
to declare that "he looked upon the independence and up- 
rightness of the judges as essential to the impartial ad- 
ministration of justice, as one of the best securities of 
the rights and liberties of his Pee as arcs 
conducive to the honor of the crown.’ 


* * * 


“In this distinct and separate existence of the 
judicial power in a peculiar body of men, nominated indeed, 
but not removable at pleasure, by the crown, consists one 
main preservative of the public liberty; which can. not 
subsist long in any state, unless the administration of 
common justice be in some degree separated from the tegis- 
lative and also from the executive power. Were it joined 
with the -legislative, the life, liberty, and property of 
the subject would bein the hands of arbitrary judges, 
whose decisions would be then regulated only by their own 
opinions, and not by any fundamental principles of Law; 
which, though legislators may depart from, yet.judges are 
bound to observe. Were it joined with the executive, 
this union might soon be an overbalance for the legislative. 
For which reasons, by the statute of 16 Car I., c. 10, 
which abolished the Court of Star Chamber, effectual care 
48 taken to remove all judicial power out of the hands of 
the king's privy council, who, as then was evident from 
recent instances, might soon be inclined to pronounce that 
for law which was most agreeable to the prince or his offi- 
cers. Nothing, therefore, is more to be avoided, in a 


free constitution, than uniting the provinces of a judge and 
a minister of state." 1 Blackstone, Commentaries on the 
Laws of England, 267-68, 269 (21st Amer. Ed. 1854). 


By the time the members of the Constitutional Convention 
met in 1787 the doctrine of separation of powers between the 
legislative, the executive, and the judiciary had become an 
axiom of free government. . 


In the Federalist papers, which appeared in 1787 and 1788 
in defense of the proposed federal Constitution, Madison was 
assigned the task of explaining the principle of separation of 
powers and priving that the framers had not disregarded it. 
Madison did not argue that the principle was a good one. He 
started with the premise that it was good and that it was neces— 
sary doctrine to be included in the Constitution to insure a 
republic that guaranteed freedom to its people; this premise was 
accepted by the people to whom his arguments were addressed. 


In The Federalist, No. 47, published January 30, 1788, 
Madison said: 


“One of the principal objections inculcated by 
the more respectable adversaries to the constitution, is 
its supposed violation of the political maxim, that the 
‘legislative, executive and judiciary departments ought 
to be separate and distinct. In the strcuture of the 
federal government, no regard, it is said, seems to have 
been paid to this essential precaution in favor of 
liberty. The several departments of power are distrib-—- 
uted and blended in such a manner, as at once to destroy 
all symmetry and beauty of form; and to expose some of 
the essential parts of the edifice to the danger of 
being crushed by the disproportionate weight of other 
parts. 

"No political truth is certainly of greater 
intrinsic value or is stamped with the authority of more 
enlightened patrons of liberty than that on which the 
objection is founded. The accumulation of all powers, 
legislative, executive and judiciary in the same hands, 
whether of one, a few or many, and whether hereditary, 
self appointed or elective, may justly be pronounced 
the very definition of tyranny. Were the federal 


constitution therefore really chargeable with the ‘accumla- 
tion of powers or with a mixture of powers having a dan- 
‘gerous tendency to such an accumulation, no further argu- 
ments would be necessary to inspire a universal reprobation 
of the system. I persuade myself however, that it will be 
made apparent to every one, that the charge cannot be sup- 
ported, and that the maxim on which it relies, hag ‘been 
totally misconceived and misapplied. In order to form 
correct ideas on this important subject, it will be proper 
to investigate the sense, in.which the preservation of 
liberty requires, that the three great departments of power 
should be separate and distinct." The Federalist, No. 47, 
323 (Cooke Ed. 1961) (Madison). 
James Wilson, who was influential in obtaining the adoption 
of the Constitution, said: 


"Though the foregoing great powers—-legislative, 
‘executive, and judicial--are.all necessary to a good 
government; yet it is of the last importance, that each 
of them be preserved distinct, and unmingled, in the ex- 
‘ercise of its separate powers, with either or with both 
of the others. Here every degree of confusion in ‘the 
plan will produce a corresponding degree of interference, 
Opposition, combination, or perplexity in its execution." 
Wilson, Works, 407 (1804). 


The doctrine of separation of powers, which developed over 
a period of two millennia, is firmly imbedded in the warp and 
woof of our Constitution. 


It is the conclusion of this Court that for the Court to 
decide this case on the merits and to grant any of the -relief 
prayed for in the complaint would constitute a clear violation 
‘of the doctrine of separation of powers. For this Court to 
‘order any member of the House of Representatives of the United 
States, any officer of the House, or any employee of the House 
‘to do or not to do an act related to the organization or member- 
ship of that House would be for the Court to crash through a 
political thicket into political quicksand. 


This Court holds, therefore, that by reason of the ‘doctrine 
of separation of powers, this Court ‘has no jurisdiction in this 
matter. 


‘The ‘Court rules as follows: 
‘L. -The application for -a three-judge court is denied. 


2. The complaint is dismissed for want of jurisdiction 
of the subject matter in this court. 


3. The prayer for a preliminary injunction falls with 
the dismissal of the complaint. 


/s/ George L. Hart, Jr. 
George L. Hart, Jr. 
Judge 


‘Date: April 7, 1967 


APPENDIX C 


Appendix of Constitutional and Statutory 
Provisions Involved 


Constitution of the United States 


Article I, Section.1. 


All legislative Powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a 
Senate and House of Representatives. 


Article I, Section 2, Clause l. 


The House of Representatives shall be composed of ‘Members 
chosen every second Year by the People of the several States, 
and the Electors in each State shall have the Qualifications 
requisite for Electors of the most numerous Branch of the 
State Legislature. 


Article I, Section 2, Clause 2. 


No Person shall be a Representative who shall not have 
attained to the Age of twenty five Years, and been seven Years 
a Citizen of the United States, and who shall not, when elected, 
be an Inhabitant of that State in which he shall be chosen. 


Article I, Section 2, Clause 4. 


When vacancies happen in the Representation from any State, 
the Executive Authority thereof shall issue writs of Election 
to fill such Vacancies. 


Article I, Section 4, Clause 1. 


The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State 
by the Legislature thereof; but the Congress may at any time by 
Law make or alter such Regulations, except as to the Places of 
chusing Senators. 


Article I, Section 4, Clause 2. 


The Congress shall assemble at least once in every Year, 
and such Meeting shall be on the first Monday in December, un- 
less they shall by Law appoint a different Day. 


Article I, Section 5. 


Each House shall be the Judge of the Elections, Returns 
and Qualifications of its own Members, and a Majority of each 
shall constitute a Quorum to do Business; but a smaller Number 
may adjourn from day to day, and may be authorized to compel the 
Attendance of absent Members, in such Manner, and under such 
Penalties as each House may provide. 


Each House may determine the Rules of its Proceedings, and 
from time to time publish the same, excepting such Parts as may 
in their Judgment require Secrecy; and the Yeas and Nays of the 
Members of either House on any question shall, at the Desire of 
ene fifth of those Present, be entered on the Journal. 


Neither House, during the Session of Congress, shall, with- 
out the Consent of the other, adjourn for more than three days, 
nor to any other Place than that in which the two Houses shall 
be sitting. 


Article I, Section 9, Clause 3. 


No Bill of Attainder or ex post facto Law shall be passed. 


Article III, Section 1. 


The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the con- 
gress may from time to time ordain and establish. The Judges, 
both of the supreme and inferior Courts, shall hold their 
Offices during good Behaviour, and shall, at stated Times, re- 
ceive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office. 


Article III, Section 2. 


The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United 
States, and Treaties made, or which shall be made, under their 
Authority; --to all Cases affecting Ambassadors, other public 
Ministers and Consuls;-- to all cases of admiralty and maritime 
Jurisdiction;--to Controversies to which the United States shall 
be a Party;--to Controversies between two or more States;-—-be- 
tween a State and Citizens of another State;--between Citizens 
of different States;—-between Citizens of the same State claiming 
Lands under Grants of different States, and between a State, or 
the Citizens thereof, and foreign States, Citizens or Subjects. 


In all Cases affecting Ambassadors, other public Ministers 
and Consuls, and those in which a State shall be Party, the 
supreme Court shall have original Jurisdiction. In all the other 
Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make. . 


The Trial of all crimes, except in Cases of Impeachment, 
shall be by Jury; and such Trial shall be held in the State 
where the said Crimes shall have been committed; but when not 
committed within any State, the Trial shall be at such Place or 
Places as the Congress may by Law have directed, 


Amendment. V. 


No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indictment of 
a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of 
War or public danger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for 
public use, without just compensation. 


Amendment. VI. 


In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have con-— 
pulsory process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 


Amendment. VIII. 


Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 


Amendment. IX. 


The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by 
the people. 


Amendment. xX. 


The powers not delegated to the United States by the Con- 
stitution nor prohibited by it to the States, are reserved to 
the States respectively, or to the people. 


Amendment. XIII. 


Section 1. Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party shall have 
been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this 
‘article by appropriate legislation. 


Amendment. XV. ; 
Section 1. The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or 
by any State on account of race, color, or previous condition 
of servitude. | 
Section 2. The Congress shall have power to enforce this 


article by appropriate legislation. 


Amendment. XIX. 


The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State 
on account of sex. 

Congress shall have power to enforce this article by ap- 
propriate legislation. 


United States Statutes 


2 U-S.C. §31.- Compensation of Members of Congress. 


The compensation of Senators, Representatives in Congress, 
Delegates from the Territories, and the Resident Commissioner 


from Puerto Rico shall be at the rate of $22,500 per annum 
each; and the compensation of the Speaker of the House of Repre- 


sentatives shall be at the rate of $35,000 per annum. 


2 U.S.C. §34. Representatives' salaries payable monthly. 


Representatives and Delegates-elect to Congress, | whose 
credentials in due form of law have been duly filed with the 
Clerk of the House of Representatives, in accordance with the 
provisions of section 26 of this title, may receive their con=— 
pensation monthly, from the beginning of their term until the 
beginning of the first session of each Congress, upon a certifi- 
cate in the form now in use to be signed by the Clerk of the 
House, which certificate shall have the like force and effect 
as is given to the certificate of the Speaker. 


2 U.S.C. §35. Salaries payable monthly after taking oath. 


Each Member and Delegate, after he has taken and subscribed 
the required oath, is entitled to receive his salary at the end 
ef each month. 


2 U.S.C. §40a. Deductions for delinquent indebtedness. 


Whenever a Representative, Delegate, or Resident Commissioner, 
or a United States Senator, shall fail to pay any sum or sums 
due from such person to the House of Representatives or Senate, 
respectively, the appropriate committee or officer of the House 
of Representatives or Senate, as the case may be, having juris- 
diction of the activity under which such debt arose, shall 
certify such delinquent sum or sums to the Sergeant at Arms of 
the House in the case of an indebtedness to the House of Repre- 
sentatives and to the Secretary of the Senate in the case of an 
indebtedness to the Senate, and such latter officials are autho- 
rized and directed, respectively, to deduct from any salary. 
mileage, or expense money due to any such delinquent such certi- 
fied amounts or so much thereof as the balance or balances due 
such delinquent may cover. Sums so deducted by the Secretary 
of the Senate shall be disposed of by him in accordance with 
existing law, and sums so deducted by the Sergeant at Arms of 
the House shall be paid to the Clerk of the House and disposed 
of by him in accordance with existing law. 


2 U.S.C. §46f. Telephone, telegraph, and radiotelegraph allow- 


ances for Representatives, Delegates, and Resident 
Commissioner. 


In the case of each Member of the House of Representatives, 
there shall be paid from the contingent fund of the House of 
Representatives, in accordance with rules and regulations pre- 
scribed by the Committee on House Administration and subject to 
the limitations provided in section 46g of this title, the 
following charges: 

(1) toll charges on strictly official long-distance tele- 
phone calls made by or on behalf of the Member within the United 
States, its Territories or possessions; and 

(2) charges on strictly official telegrams, cablegrams and 
radiograms sent by or on behalf of the Member. 


2 USC. §46i- Definitions. 


As used in section 46f, 46g, and 60g of this title, the term 
"Member" or "Member of the House of Representatives" includes a 
Representative in Congress, a Delegate from a Territory, and the 
Resident Commissioner from Puerto Rico. 


28 U.S.C. §1331. Federal question; amount in controversy; costs. 


(a) The district courts shall have original jurisdiction of 
all civil actions wherein the matter in controversy exceeds the 
sum or value of $10,000 exc lusive of interest and costs, and 
arises under the Constitution, laws, or treaties of the United 
States, where the plaintiff is finally adjudged to be entitled 
to recover less than the sum or value of $10,000, computed with- 
out regard to any setoff or counterclaim to which the defendant 
may be adjudged to be entitled, and exclusive of interests and 
costs, the district court may deny costs to the plaintiff and, 


in addition, may impose costs on the plaintiff. 
| 


28 U.S.C. §1343. Civil rights and elective franchise. 


The district courts shall have original jurisdiction of 
any civil action authorized by law to be commenced by ,any 
person: 

(4) To recover damages or to secure equitable or other 
relief under any Act’ of Congress providing for the protection 
ef civil rights, including the right to vote. 


28 U.S.C. §2201. Creation of remedy. 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may declare 
the rights and other legal relations of any interested party 
seeking such decleration, whether or not further relief is or 
could be sought. Any such declaration shall have the force and 
effect of a final judgment or decree and shall be reviewable 
as such. 


28 U.S.C. §2202. Further relief. 


Further necessary or prover relief based on a declaratory 
judgment or decree may be granted, after reasonable notice and 
hearing, against any adverse party whose rights have been 
determined by such judgment. 


28 U.S.C. § 2282. Injunction against enforcement of Federal 
statute; three-judge court required. 


An interlocutory or permanent injunction restraining the 
enforcement, operatien or execution of any Act ef Congress fer 
repugnance to the Constitution of the United States shall not 
be granted by any district court or judge thereof unless the 
application therefor is heard and determined by a district 
ceurt of three judges under section 2284 of this title. 


42 U.S.C. §1971. Voting rights. 


(a) Race, color, or previous condition not to affect right 
to vote. 


All citizens of ‘the United States who are otherwise quali- 
fied by law to vote at any election by the people in any State, 
Territory, district, county, city, parish, township, school 
district, municipality, or other territorial subdivision, shall 
be entitled and allowed to vote at all such elections, without 
distinction of race, color, or previous condition of servitude; 
any constitution, law, custom, usage, or regulation of any 
State or Territory, or by or under its authority, to the con- 
trary notwithstanding. 


42 U.S.C. §1981. Equal rights under the law. 


All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory to make 
and enforce contracts, to sue, be parties, give evidence, and 
to the full and equal benefit of all laws and proceedings for 
the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and 
to no other. 


42 U.S.C. §1983. Civil action for deprivation of rights. 
| 


Every person who, under color of any statute, ordinance, 
regulation, custom, oF usage, of any State or Territory, sub—- 
jects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party in- 
jured in an action at law, suit in equity, or other proper 
proceeding for redress. 
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Statement of Question Presented 


In the opinion of appellees, the question presented is 
-whether in an action against Members and certain agents 
of the United States House of Representatives a District 
Court has the power to compel the seating of a Member-elect 


who was excluded by the House pursuant to its exclusive 
constitutional power to judge the qualifications of its own 
Members. 


cS 


INDEX 


Proceedings in the House 
Court Proceedings 


ConsriruTionaL aND STatuTorY Provisions Invoivep 
Summagy or ARGUMENT 


ARGUMENT: 


Pomvr I—Tue ‘‘Srzece or Desatre Cuavse’’ Is an 
Axsoture Bar ro Tuis Action 


A. The Supreme Court Has Four Times Held 
That Legislators May Not Be Judicially 
Questioned for Action Taken Within the 


Traditional Legislative Immunity As Mani- 
fested in the Speech or Debate Clause Pre- 
cludes the Questioning of Members As a 


Body in an Action Seeking Injunctive or 
Mandatory Relief 

The Agents of the House Are Equally Pro- 
tected by the Doctrine of Legislative Immu- 
nity in the Circumstances of This Case .... 


Port II—Nonez or THE Prerequisites ror Sus- 
zect-Marrer Jurispicrion Is Present 1x Tus 


A. The Power To Judge the Qualifications of 
Members of the House Arises Solely Under 
Article I, Section 5, and Not Under Arti- 


This Is Not a Case or Controversy of a 
Judiciary Nature 

(1) The English Practice 

(2) The Colonial Practice 

(3) The Early State Practice 

The Subject Matter of This Case Is Not 
Described in Any Jurisdictional Statute. . 


Pormrr II—Iy Apprrion, Tas Casz Presents a 
Porrrican Question Wuicx Is Not WirHin THE 
Covrr’s Sussect-Marrer Jugispicrion anp Is 
Nor JusticiaBLe 


A. 


D. 


Article I, Section 5 of the Constitution Com- 
mits This Case to the House for Final Reso- 


Additional Indicia of a Political Question 
Are Also Inextricably Present in This Case 


The Political Question Present in This Case 
Is Not Within the Subject-Matter Jurisdic- 
tion of This or Any Other Federal Court .. 


The Political Question Presented in This 
Case Is Also Nonjusticiable 


Ponrr IV—Aprretiuanrs’ Ancrmuary ALLEGATIONS 
Do Nor Conrer Jvzispiction Uron rae Courts 
anp, in Any Event, Azz Wirsour Mezrrr 


A. 


B. 


The House Did Not Deny Appellants Sub- 
stantive Due Process 


Appellants’ Procedural Due Process Claim 
Is Without Substance 


(1) Mr. Powell Has Deliberately Waived 
Any Procedural Due Process Objec- 


(2) Mr. Powell Was Accorded the Proce- 
dural Rights Required by House Prece- 


(3) Mr. Powell Was Accorded the Proce- 
dural Rights Required by Arguably 
Analogous Judicial Precedents 


(a) Notice was not required; neverthe- 
less, it was given 


(b) The assistance of counsel was not 
required ; nevertheless, it was given 


(ce) 


(d) 


(e) 


iv 


The rights of confrontation and 
cross-examination were not re- 
quired; nevertheless, Mr. Powell 
was given the right of confronta- 
tion. While he was not given the 
right of cross-examination, the rec- 
ord and circumstances of this case 
clearly show that he -was not there- 
by prejudiced 

The Select Committee’s recommen- 
dations and the House’s action are 
supported by substantial evidence 
Mr. Powell’s exclusion was not pun- 


ishment for asserting his constitu- 
tional rights 


C. House Resolution 278 Is Not a Bill of At- 


D. House Resolution 278 Does Not Violate Any 
of Appellants’ Rights Under the Thirteenth, 
Fourteenth and Fifteenth Amendments ... 


Conciusion 
APPENDICES : 


A. Constitutional and Statutory Provisions In- 


volved 


B. Excerpts from State Constitutions as of 1787 


of Precedents of House of Repre- 
sentatives and Senate Regarding Exclusion or 
Expulsion on Grounds Other Than Age, Citi- 
zenship or Inhabitancy 


C. Summary 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Conumsiua Crmecourr 
No. 20897 


Apam Crayton Powstt, Jz., e¢ al., 
Appellants, 
v. 


Joun W. McCormacs, e¢ al., 
Appellees. 


BRIEF FOR APPELLEES 


Counterstatement of the Case 

This is an appeal from the District Court’s dismissal, 
for want of subject matter jurisdiction, of an action seeking 
declaratory and injunctive relief and relief in the nature of 
mandamus. The action was brought by Adam Clayton 
Powell, Jr., and thirteen electors of the 18th Congressional 
District of New York. The complaint presents for the first 
time in our nation’s history a suit challenging the action 
of a house of Congress in excluding or expelling a member- 
elect. No matter how diplomatically appellants cast their 
plea, they seek nothing less than a direct confrontation be- 
tween the Court and the House—an order that the House 
of Representatives rescind its exclusion of Mr. Powell and 
vote to seat him—with all the profound implications that 
such a confrontation entails.* As appellants’ counsel can- 


* Among other things, the complaint seeks an order restrain- 
ing the Members of the House “from taking any action to enforce 
House Resolution No. 278 or any other action which will deny to 
plaintiff Adam Clayton Powell, Jr., the right to be seated.” Com- 
plaint, para. 18 (emphasis added). 
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didly admitted to the District Court, ‘“‘here we are suing 
the Legislative branch.’’ Transcript of Proceedings, April 
4, 1967, at 204. 


The Parties 

In addition to Mr. Powell, appellants are thirteen ‘‘non- 
white citizens of the United States and duly qualified elec- 
tors of the 18th Congressional District of the state of New 
York . .. [who] upon information and belief voted at the 
general election of 1966 for plaintiff, Anam Cxayron 
Powetu, Jr.’? Complaint, para. 2(a).* Appellants purport 
to sue on their own behalf and ‘‘on behalf of all other per- 
sons similarly situated, pursuant to Rule 23(a).’? Com- 
plaint, para. 2(a). Five appellants are females who also 
sue on behalf of an alleged additional class comprised of 
all ‘“‘qualified female electors in the 18th Congressional Dis- 
trict.”? Complaint, para. 12(d). Some, but not all, of the 
prerequisites for a class action are alleged. See Fp. R. 
Cry. P. 23(a)-(c). 

Appellees McCormack and five other Members of the 
House are sued individually and, purportedly, ‘‘as represen- 
tatives of a class of citizens who are presently serving in the 
90th Congress as members of the House of Representa- 
tives.’? Complaint, para. 4(c). Speaker McCormack is also 
sued as Speaker of the House. None of the Rule 23 prere- 
quisites of a class action is alleged with respect to the 
asserted class of appellees.** Complaint, para. 4(a)-(c). 


© The complaint, pertinent motions and orders and certain 
House documents relating to Mr. Powell which are referred to in 
this brief have been assembled and filed in an informal joint 
appendix pursuant to letter agreement of counsel. 

** If we are correct that the central problem here relates to 
the voting power of each Member of the House, we believe that 
no Member of the House can adequately represent any other 
Member. Each Member’s vote is his alone to cast and to defend. 
In our view, therefore, a class action is inappropriate and each 
Member of the House is an indispensable party to the action under 
Federal Rule of Civil Procedure 19(a). However, we believe that 
those issues may be passed for the present, along with the more 
fundamental issue of whether the House or its Members as such can 
ever be sued, because the complaint should be dismissed for the 
reasons urged hereinafter. 
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Appellees Jennings, Johnson and Miller are respec- 
tively the Clerk, the Sergeant-at-Arms and the Doorkeeper 
of the House of Representatives. They are sued both in- 
dividually and in their respective capacities as agents of 
the House. Complaint, para. 4(d)-(f). 


Proceedings in the House 

During the fall of 1966, the Committee on House Ad- 
ministration conducted hearings with respect to alleged 
misuse of congressional funds and privileges by Mr. Powell 
and by the Committee on Education and Labor, of which 
he was Chairman. See H.R. Rup. No. 2349, 89th Cong., 2d 
Sess. (1967). Mr. Powell was invited to testify, but did not 
appear. Id. at 5. The Committee concluded that Mr. Powell 
had violated House rules regarding the hiring of clerks and ‘ 
the use of House air travel credit cards. Id. at 6-7. 

When the 90th Congress first assembled on January 10, 
1967, Mr. Powell was asked to step aside during the ad- 
ministration of the oath. 113 Cone. Rzo. H4 (daily ed. 
Jan. 10, 1967). He 

Two resolutions were then proposed and debated ‘with 
regard to the seating of Mr. Powell. Id. at H4, Hi4. Mr. 
Powell participated in that debate. Id. at Hi3. In due 
course, House Resolution 1 was adopted. Id. at H16.° 

That Resolution authorized a select committee to in- 
vestigate and to report promptly the results of its investiga- 
tion and its recommendations regarding ‘‘the right of 
Adam Clayton Powell to be sworn in as a Representative 
from the State of New York in the Ninetieth Congress, as 
well as his final right to a seat therein. .. .”” H.-R. Res. 1, 
90th Cong., 1st Sess. 1 (1967) [hereinafter cited as ‘‘H-R. 
Res. 1””]. During the interim, Mr. Powell was to receive 
the pay, allowances and emoluments authorized for Mem- 


* During the debate on those resolutions, the conclusions of the 
Committee on House Administration were adverted to as one 
ground for an inquiry into what action the House should take with 
respect to Mr. Powell (113 Cone. Ruc. at H5, H7, H9, H14 (daily 
ed. Jan. 10, 1967)), while another ground mentioned was Mr. 
Powell’s contumacious attitude toward the New York courts (1d: at 
H5, H6, H8, H9, H10, H12). 
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bers, but he was not to be sworn in or permitted to occupy 
a seat in the House. Id. at 1, 2. 

On February 1, the Select Committee, made up of nine 
lawyers headed by the Chairman of the House Judiciary 
Committee, invited Mr. Powell to testify on February 8 
concerning his age, citizenship, inhabitancy and: 

‘((1) The status of legal proceedings to which 
you are a party in the State of New York and in the 
Commonwealth of Puerto Rico, with particular 
reference to the instances in which you have been 
held in contempt of court; 

‘¢(2) Matters of your alleged official misconduct 
since January 3, 1961.”” Hearings Before Select 
Committee Pursuant to H. Res. 1, 90th Cong., 1st 
Sess. 2 (1967) [hereinafter cited as “‘Hearings Be- 
fore Select Committee’’).* 


The Committee advised Mr. Powell that he could be 
accompanied by counsel and that the hearing would be con- 
ducted in accordance with House Bule XI, paragraph 26. 


Ibid. 
Prior to the hearings, the scope of the Committee’s in- 
tended inquiry was discussed at a meeting of counsel for 
Mr. Powell and the Committee on February 3. Id. at 59; 
Report or Serect Commrrrzse 6 n.9. On February 6, counsel 
for the Committee spelled out further the scope of the 
inquiry as to ‘‘matters of Mr. Powell’s alleged official 
misconduct since January 3, 1961.”? The Chief Counsel 
stated by letter that: 
“<['T]he Select Committee desires to interrogate Mr. 
Powell .. . [as to] paragraphs 1 to 11 of the ‘Con- 
elusions’ contained in the Report of the Committee 
on House Administration, Special Subcommittee on 


© The date of January 3, 1961, was chosen because on that date 
(the commencement of the 87th Congress) Mr. Powell became 
Chairman of the Committee on Education and Labor. SELECT 
Comaarree Pursuant To H. Res. 1, Report, 90th Cong., 1st Sess. 
om (1967) [hereinafter cited as “Report oF Sexecr Commrr- 
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Contracts (pp. 6 and 7) [a copy of which was en- 
closed] relating to an investigation into expenditures 
during the 89th Congress by the House Committee 
on Education and Labor and the clerk-hire status of 
Y. Marjorie Flores (Mrs. Adam C. Powell).’’ Hear- 
ings Before Select Committee 59. 


On February 8, Mr. Powell, accompanied by seven 
attorneys, appeared at the first hearing. Id. at 1. At the 
outset, Chairman Celler, without objection or comment 
by Mr. Powell or his attorneys, took official notice of 
the hearings and report of the Committee on House Ad- 
ministration which included extensive conclusions regard- 
ing Mr. Powell’s misuse of House funds and violation of 
Public Law 89-90 governing hire of clerks. Id. at 30. 

Chairman Celler then recited the procedure governing 
the hearing: (1) Mr. Powell could be accompanied by 
counsel; (2) House Rule XI, paragraph 26, would apply; 
(3) counsel for Mr. Powell could present oral argument 
to the Committee; and (4) Mr. Powell could make a state- 
ment to the Committee on all matters contained in the 
letter of invitation to him to testify. Id. at 30. Finally, 
Chairman Celler emphasized that the House, rather than 
the Committee, was the judge of Mr. Powell’s qualifications. 
Ibid. 

Counsel for Mr. Powell promptly moved, by brief and 
argument: that the Committee limit its inquiry to Mr. 
Powell’s age, citizenship and inhabitancy; that it imme- 
diately terminate its proceedings and report that Mr. Powell 
was qualified; and that it grant Mr. Powell certain proce- 
dural rights.* Id. at 7-25, 31-54. The Committee denied Mr. 


* The rights requested were: (1) “fair notice as to the 
charges now pending against him, including a statement of charges 
and a bill of particulars by any accuser”; (2) “the right to con- 
front his accuser, and in particular to attend in person and by 
counsel all sessions of this committee at which testimony or evi- 
dence is taken, and to participate therein with full rights of cross- 
examination”; (3) “the right fully in every respect to open and 
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Powell’s substantive motions, and with respect to his 
motion for certain procedural rights, Chairman Celler 
stated: 

‘This is not an adversary proceeding. The com- 
mittee is going to make every effort that a fair hear- 
ing will be afforded, and prior to this date has decided 
to give the Member-elect rights beyond those afforded 
an ordinary witness under the House rules. 


‘‘The committee has put the Member-elect on 
notice of the matters into which it will inquire by its 
notice of the scope of inquiry and its invitation to 
appear, as well as by conferences with, and a letter 
from its chief counsel to the counsel for the Member- 
elect. 

‘‘Prior to this hearing the committee decided that 
it would allow the Member-elect the right to an open 
and public hearing, and the right to a transcript of 
every hearing at which testimony is adduced. 


“The committee has decided to summon any wit- 
nesses having substantial relevant testimony to the 
inquiry upon the written request of the Member-elect 
or his counsel. 


‘‘The Member-elect certainly has the right to 
attend all hearings at which testimony is adduced 
and to have counsel present at those hearings. 


‘Tn all other respects, the motion is denied.’’ Id. 
at 59. 


Counsel for Mr. Powell excepted to the rulings. Id. at 60. 
Mr. Powell then testified regarding his citizenship, in- 
habitancy and age, but refused to answer questions relat- 


public hearings in every respect in the proceedings before the 
select committee”; (4) “The right to have this committee issue 
its process to summon witnesses whom he may use in his defense” ; 
and (5) “the right to a transcript of every hearing”. Hearings 
Before Select Committee 54. 
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ing to the other matters specified in the Conclusions of the 
Committee on House Administration, in the debates on 
House Resolution 1, in the Committee’s letter of February 
1 and in the Committee’s letter of February 6, on the sole 
ground that those matters were not within the constitu- 
tionally permissible scope of the Committee’s inquiry. 
Id. at 64. At the end of the hearing of February 8, Mr. 
Powell asked to make a statement. Chairman Celler, deny- 
ing the request at that time, invited Mr. Powell and his 
counsel to renew that request subsequently. Id. at 107. Mr. 
Powell never availed himself of that opportunity and did 
not even attend the remaining hearings. 

In a letter to Mr. Powell on February 10, the Commitiee 
informed him that the next hearing would be on February 
14 and invited him again to testify as to the matters referred 
to in the Committee’s letter of February 6. Id. at 110. The 
Committee advised him that ‘‘upon the written request of 
you or your counsel, Select Committee will summon any 
witnesses having substantial relevant testimony to the in- 
quiry being conducted by the Committee.’’ 

However, neither Mr. Powell nor his counsel ever re- 
quested the issuance of a subpoena or the attendance of 
any witness. Report or Sexecr Commrrres 6. That letter 
also reconfirmed that Mr. Powell would be given the oppor- 
tunity at the next hearing to make a statement relevant to 
the subject matter of the inquiry. Hearings Before Select 
Committee 110. 

It also stated that the five motions made at the February 
8 hearing had been denied, but that decision on his motion as 
to whether age, inhabitancy and citizenship were the exclu- 
sive qualifications had been reserved. Ibid. Mr. Powell was 
cautioned that, whatever the Committee’s decision on 
the last motion, it had authority, by virtue of House Resolu- 
tion 1, to inquire into whether Mr. Powell should be pun- 
ished or expelled as well. The Committee asked Mr. 
Powell to state whether he would refuse to give any testi- 
mony concerning the status of legal proceedings to which he 
was a party and his alleged official misconduct since Janu- 
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ary 3, 1961, in connection with its inquiry with respect to 
either (a) seating or (b) punishing or expelling. Ibid. 

On February 11, Committee Counsel wrote to counsel for 
Mr. Powell, enclosing copies of the Committee’s letters of 
February 6 and 10. Committee Counsel stated that the court 
reporter would furnish them with a copy of the transcript 
of the February 8 hearing as soon as one was available. 
The letter also advised that subpoenas had been issued for 
Corrine Huff and Y. Marjorie Flores (Mrs. Adam Clayton 
Powell) and that if they appeared they would be questioned 
regarding matters referred to in paragraphs 5, 10 and 11 
of the Conclusions in the report of the Committee on House 
Administration. Id. at 111. 

The next hearing of the Committee was on February 14. 
Mr. Powell did not attend, but his attorneys did. Id. at 
109. At the opening of the hearing, counsel for Mr. Powell 
stated that he would refuse to testify with respect to the 
litigation to which he was a party and the alleged official 
misconduct, either in the seating phase or the punishing 
or expelling phase of the Committee’s inquiry. Jd. at 111-18. 
The Committee then heard, without objection of any kind, 
evidence with respect to the litigation involving Mr. Powell 
(id. at 113-72) and evidence with respect to the air travel, 
expense reimbursement, and bank accounts of Mr. Powell 
and his associates (td. at 172-202). 

The final hearing of the Committee was on February 16. 
Neither Mr. Powell nor his attorneys attended. The Com- 
mittee received testimony from Mrs. Adam Clayton Powell 
with respect to her financial affairs and those of her hus- 
band. Id. at 203-38. The Committee also heard testimony 
from a former assistant to Mr. Powell with respect to 
disbursements for airplane travel. Id. at 238-54. The 
hearings were then closed. 

After the close of the hearings, counsel for Mr. Powell 
submitted another brief in support of his motions. Id. at 
255-66. It reiterated that the Select Committee was bound 
to limit its inquiry to whether his election had been vali- 
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dated and whether he possessed what he considered to be 
the sole constitutional requirements for membership and 
stated that ‘‘for that reason, and for that reason only, coun- 
sel had advised Mr. Powell ... not to participate in the hear- 
ings of the Committee which extend beyond such limita- 
tions.’? Id. at 255 (emphasis added). 

On February 23, the Committee filed its report. 113 
Coxe. Rec. H1737 (daily ed. Feb. 23, 1967). The Committee 
found that Mr. Powell was over 25, an inhabitant of New- 
York and a citizen for more than seven years. The Com- 
mittee also found that Mr. Powell had contemptuously 
ignored the processes and authority of the New York courts, 
had wrongfully and wilfully misappropriated public funds, 
had made false reports on expenditures of foreign exchange 
currency to the Committee on House Administration, and 
had been contemptuous of the House in refusing to cooper- 
ate with its committees. Report or Serecr ComMMIrrez 
31-82. Upon those findings, the Committee recommended 
seating, censure and a fine, his seating to be contingent on 
Mr. Powell’s acceptance of the other conditions. Id. at 33. 

The next day a notice that the Report would be con- 
sidered by the House on March 1 was published. 113 Coxe. 
Rec. D108 (daily ed. Feb. 24, 1967). 

In accordance with that notice, the House debated 
the Committee’s Report and proposed Resolution on 
March 1. 113 Conc. Rec. H1918 (daily ed. Mar. 1, 1967). 
Mr. Powell was not present in the House. Mr. Fulton of 
Pennsylvania stated, “‘I had hoped against hope that 
‘Avam Poweztt in the interest of his friends in this House, 
would appear today, to reason and to adjust, to make 
amends, to be heard on the past and for future plans”’ (1d. 
at H1937), but Mr. Powell did not appear. After extended 
debate, during which the substantive constitutional issue— 
whether age, inhabitancy and citizenship are the exclusive 
qualifications for membership in the House—was exten- 
sively discussed, the House, by more than a two-thirds vote 
(307 to 116) adopted House Resolution 278. Id. at H1957. 
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That Resolution adopted the Committee’s findings, but 
rejected the recommended fine and censure and instead 
excluded Mr. Powell from the House. 


This action was commenced promptly thereafter, on 
March 8, 1967. The complaint sought a declaration that 
House Resolution 278 was unconstitutional and various 
forms of injunctive and mandatory relief against the Mem- 
bers of the House and its agents. 

Very significantly, the complaint does not challenge in 
any way the accuracy of any of the findings in House Reso- 
lution 278. Appellants instead contend that the very adop- 
tion of the Resolution and the acts taken by the named 
appellees pursuant thereto violate the Constitution. 

Appellants claim that the Resolution violates the rights 
of the electors of the 18th District, under article I, section 2 
of the Constitution, to elect a representative of their choice. 
Complaint, paras. 10-11. 

The Resolution is also alleged, as to all non-white elec- 
tors of the 18th District, to violate the thirteenth amendment 
(Complaint, para. 12(a)); to be a deprivation of equal 
protection of the laws and due process of law in violation 
of the fifth amendment ( Complaint, para. 12(b)); and to be 
an abridgment of their rights to vote in violation of the 
fifteenth amendment (Complaint, para. 12(c)). Finally, the 
Resolution is alleged to deprive the five female appellants 
of rights protected by the nineteenth amendment. Com- 
plaint, para. 12(d). 

It is again very significant that, notwithstanding the 
aforementioned conclusional allegations that Mr. Powell’s 
exclusion deprived non-white and female electors of the 
18th District of their voting rights under the fifth, thir- 
teenth, fifteenth and nineteenth amendments, the complaint 
does not set forth any facts whatsoever suggesting that Mr. 
Powell was excluded because of race or sex. 

On behalf of Mr. Powell, it is also alleged that House 
Resolution 278 constitutes a bill of attainder and an ex post 
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facto law in violation of article 1, section 9 and that the 
Resolution amounts to cruel and unusual punishment in 
violation of the eighth amendment. Complaint, para. 13. 
Finally, it is said that in the hearings before the Select 
Committee and the debate on the Resolution, Mr. Powell 
was not accorded ‘‘the elemental rights of due process’’ in 
violation of the fifth and sixth amendments and that ‘‘[iJ]n 
effect, the whole proceedings amounted to a trial for in- 
famous crimes without presentment or indictment by a 
Grand Jury.’’ Complaint, para. 14. 

Next, appellants turn to allegations regarding the 
manner in which certain specific appellees, including non- 
members of the House, have allegedly violated the Consti- 
tution. Those alleged violations are presumably claimed 
to be wrongs as to all appellants. 

Speaker McCormack is alleged to have violated the fifth 
amendment in declaring the seat of the 18th Congressional 
District vacant, in notifying the Governor of New York of 
that vacancy, and ‘‘in causing the City of New York to un- 
dergo the expense of $100,000.00 to hold a special election.’’ 
Complaint, para. 15. It is further alleged that Speaker 
McCormack has wrongfully refused and threatens to con- 
tinue to refuse to administer the oath to Mr. Powell. Com- 
plaint, para. 16. It is finally alleged that Speaker McCor- 
mack wrongfully threatens to exclude Mr. Powell from 
oceupying his office in the House Office Building and to 
deprive him of the emoluments and privileges of office. 
Complaint, para. 17. 

Certain charges are also made against the Clerk, the 
Sergeant-at-Arms and the Doorkeeper, who as officers of 
the House have implemented House Resolution 278. Those 
officers are alleged to have violated the Constitution and 
laws of the United States by respectively refusing to per- 
form services and duties for Mr. Powell, refusing to pay 
Mr. Powell’s salary and refusing to admit Mr. Powell to 
the floor of the House as the duly elected representative of 
the 18th Congressional District. Complaint, para. 18(a)-(c). 

Appellants seek by injunction, mandamus or declaration 
to prevent appellees ‘‘from taking any action to enforce 
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House Resolution No. 278 or any other action which will 
deny to plaintiff Adam Clayton Powell, Jr. the right to be 
seated,’? and to compel appellees to seat Mr. Powell—i.e., 
an order forbidding the Members of the House from voting, 
or directing them to vote, in a particular way on matters 
relating to the seating of Mr. Powell. Complaint 12-14. 

The District Court, on April 7, entered an order dismis- 
sing the complaint, denying appellants’ request to convene 
a three-judge court* and appellants’ motion for a prelimi- 
nary injunction. 

On the same day, appellants filed a notice of appeal, and 
on April 10, they moved for summary reversal. On April 
27, this Court denied that motion. On May 13, appellants 
filed a petition for a writ of certiorari prior to judgment 
in this Court. On May 29 the Supreme Court denied the 
petition. = 

Meanwhile, on April 11 Mr. Powell was reelected to the 
House. On May 1, the House received a certificate from the 
New York Secretary of State formally certifying to his 


election. 113 Conc. Rec. H4869 (daily ed. May 1, 1967). 
However, Mr. Powell has not appeared at the House to 
request that he be given the oath of office. The Speaker 
has twice made clear that if Mr. Powell does present him- 
self, the House will then decide what action to take with 
respect to seating him. 113 Cone. Rec. H1942 (daily ed. 
Mar. 1, 1967) ; 113 Cone. Rzc. H4869 (daily ed. May 1, 1967). 


* Appellants, renewing their previously abandoned claim, 
argue that a three-judge court should have been convened. Compare 
Motion for Summary Reversal 21 with Br. 68-70. However, since 
the resolution challenged here was not an Act of Congress as 
required by 28 U.S.C. § 2282, a three-judge court would not have 
been proper. Cf. Jordan v. Hutcheson, 323 F.2d 597 (4th Cir. 
1963) ; F. H. E. Oil Co. v. Commissioner, 150 F.2d 857, 858 (5th 
Cir. 1945). Moreover, it was proper in any event for the single 
district judge to dismiss for lack of subject matter jurisdiction. 
See, e.g., Bailey v. Patterson, 369 U.S. 31 (1962) ; Lion Mfg. Co. v. 
Kennedy, 122 U.S. App. D.C. 391, 330 F.2d 883 (1964). Finally, if 
this Court should conclude that a three-judge court was required, 
the most it could do is remand and direct the convening of a three- 
judge court. See, ¢g., Idlewild Bon Voyage Liquor Corp. v. 
Epstein, 370 U.S. 715 (1962) ; Reed Enterprises v. Corcoran, 122 
U.S. App. D.C. 387, 354 F.2d 519 (1965). 
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Constitutional and Statutory 
Provisions Involved 


In addition to the constitutional and statutory provisions 
referred to by appellants (Br. 20), this case also involves 
the following other provisions, the texts of which are set 
forth in Appendix A to this brief: 


United States Constitution: Article I, section 6; Article 
IV, section 4 


Act of March 3, 1875, ch. 137 [§1], 18 Stat. 470 
Force Act, ch. 114, § 23, 16 Stat. 146 (1870) 
2U.S.C. § 78 

18 U.S.C. §§ 201(¢), 287, 371, 641, 1001 


28 U.S.C. §§ 1344, 1361, 1491 
Federal Rules of Civil Procedure 19(a), 23(a)-(c). 


Summary of Argument 

Separation of powers among the judicial, legislative 
and executive branches is vital to our federal government. 
The proper functioning of that government requires that 
each house of the legislative branch be free from inter- 
ference by the other branches in the governance of its 
internal affairs. That freedom was wrung by historic 
struggle from the Tudor and Stuart monarchs and their 
courts and encapsulated with this historic gloss in our 
Constitution, where it now is safeguarded by the Speech 
or Debate, Power to Judge Qualifications, and Freedom 
from Arrest Clauses of article I. 

Numerous cases make clear that those specific constitu- 
tional provisions and the historic principles they embody 
require dismissal of this action and foreclose any judicial 
inquiry into the decision of the House of Representatives 
to exclude Congressman-elect Adam Clayton Powell. Ac- 
cordingly, we do not discuss in this brief the ‘‘merits” of 
the controversy—i.e., whether the House acted properly in 
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excluding Mr. Powell. The propriety of what the House 
did was for the House alone to decide.* 


We do argue below that: 


1. Article I, section 6, clause 1 of the Constitution, the 
Speech or Debate Clause, bars any court from questioning 
Members of the House of Representatives with respect to 
actions taken by them in connection with legitimate legisla- 
tive activities such as exercise of their constitutional respon- 
sibility to judge the qualifications of a Member-elect. That 
Clause protects Members both from the consequences of 
the results of litigation and from any burden of defending 
themselves in court. Dombrowski v. Eastland, 387 U.S. 82 
(1967). That constitutional immunity, like its British and 
American colonial precedents, has the broad purpose of 
protecting the integrity and independence of each house of 
the federal legislative branch and the branch as a whole 
from any interference by the executive or judicial branches 


* We note, however, that there is substantial historic and legal 
basis for the conclusion the House reached. We disagree with 
appellants’ historical analysis and argument that the exclusion of 
Mr. Powell exceeded the House’s power under the Constitution. 
We have made an exhaustive review of the historical material, from 
which we conclude that the action of the House was well within its 
power and in line with the historical record of the practice followed 
by the Commons in England, by the colonial legislatures, and by 
the early American states, a practice we believe the framers in- 
tended to continue in our Constitution. As we see it, the principal 
fault with appellants’ analysis is misconceiving or at least blurring 
the distinction between: (a) the power of the legislative branch to 
create “standing disqualifications” (#.e., general standards of pro- 
spective application) in addition to those specified in the Constitu- 
tion and (b) the power of either house, in judging the qualifications 
of its members, to exclude particular individuals as unfit for 
reasons such as those set forth in House Resolution 278. 

The historical materials on which we rely for our argument 
that the dismissal of the complaint should be affirmed are covered 
in this brief. In addition, we have compiled the results of our 
research, including material relevant to the “merits” of the House’s 
action which we do not argue, in a separate document which has 
been lodged with the Clerk. That document is not a part of our 
argument and we have made an effort to avoid argument therein. 
We will proffer it to the Court. 
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of the federal government. The purported suit against 
agents of the House to bar them from implementing within 
the House the Members’ exercise of their independent, 
constitutional prerogatives is but an artful effort to frus- 
trate the broad immunity afforded by the Clause which may 
not be countenanced. 

2. Moreover, the power to judge qualifications of a 
Member is exclusively committed to the House and its 
Members by article I of the Constitution and may not be 
reviewed in any manner by a court acting under article II. 
The power of the House to judge qualifications, like the 
power of the Senate to render a judgment of impeachment, 
“tis beyond the authority of any other tribunal to review.”’ 
Barry v. United States ex rel. Cunningham, 279 U.S. 597, 
613 (1929). The British precedents, as well as the colonial 
and early state practice in this country, vested the exclusive 
power to judge Members’ qualifications in the legislature 
and denied it to the courts. That precedent and practice 
were reflected in the broad grant of authority to the House 
in article I and in the carefully delineated definition of the 
judicial power in article III. Moreover, even if article III 
were construed to permit Congress to create federal court 
jurisdiction over this subject, there is no statute granting 
such jurisdiction. Indeed, the only section of the Judicial 
Code creating any federal court jurisdiction with respect 
to the right of a person to a public office—28 U.S.C. § 1344— 
specifically precludes jurisdiction in a case involving a 
United States Senator or Representative in Congress. 
Johnson v. Stevenson, 170 F.2d 108 (5th Cir. 1948), cert. 
denied, 336 U.S. 904 (1949). 

8. The complaint is also an impermissible attempt to 
involve the federal courts in decision of a political question 
not appropriate for their determination. At least five of 
the criteria enunciated by the Supreme Court in Baker v. 
Carr, 369 U.S. 186 (1962), for identifying such a political 
question are present here. As indicated, article I, section 
5, affirmatively commits to each house of the legislative 
branch power to judge qualifications of members. Moreover, 
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the prohibitions erected by the Speech or Debate Clause 
against questioning of members and the Privilege from 
Arrest Clause bar effective enforcement of a court order 
against members with respect to a judgment that a member- 
elect is not qualified. Those factors emphasize the existence 
of a classic political question over which the courts have 
no subject-matter jurisdiction and which is nonjusticiable. 
The lack of judicial power to resolve this matter is most 
clearly exposed by contemplation of the relief sought. 
Neither injunction, mandamus nor a declaratory judgment 
is available against the Members of the House or its agents 
with respect to official action within the House. See Missis- 
sippt v. Johnson, 71 U.S. (4 Wall.) 475 (1867) ; Pauling v. 
Eastland, 109 U.S. App. D.C. 342, 288 F.2d 126, cert. denied, 
364 U.S. 900 (1960); Hearst v. Black, 66 App. D.C. 313, 
87 F.2d 68 (1936); Methodist Federation v. Eastland, 141 
F. Supp. 729 (D.D.C. 1956). An injunction action should 
not lie because the remedy would be unenforceable; manda- 
mus is unavailable because there is no ministerial duty 
which can be fairly separated from the discretionary act of 
the House and its Members in the exercise of power to 
judge qualifications. Compare Marbury v. Madison, 5 U.S. 
(1 Cranch) 137, 170 (1803), with Panama Canal Co. v. 
Grace Line, Inc., 356 U.S. 309, 318 (1958). A declaratory 
judgment is inappropriate because, there being no possi- 
bility of relief, that judgment would be an impermissible 
advisory opinion. Pauling v. Eastland, supra. 

4, Finally, appellants’ ancillary contentions that there 
is jurisdiction to review an allegedly unconstitutional denial 
of Mr. Powell’s right to substantive and procedural due 
process of law, punishment by bill of attainder and denial 
of equal protection of the law because of race are untenable. 
In the first place, they are inextricably intertwined with the 
political question presented and, hence, are themselves 
political questions. Moreover, those scattered allegations 
lack both essential factual support and legal merit. 

The order of the District Court dismissing the complaint 
should be affirmed. 
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ARGUMENT 


POINT I 


The “Speech or Debate Clause” Is an Absolute Bar 
to This Action. 


At the threshold, article I, section 6, clause 1 of the Con- 
stitution expressly bars this or any court from reviewing, 
much less enjoining, and thereby questioning the action of 
the appellee Members or their agents challenged by the 
complaint. That provision, the so-called ‘‘Speech or Debate 
Clause,’’ broadly provides, 


“For any Speech or Debate in either House, they 
[the Senators and Representatives] shall not be 
questioned in any other Place.”’ 


That Clause serves to underscore and enforce the separa- 
tion of powers doctrine embedded in the Constitution and 
relied upon by the court below. 

On May 15, 1967 (just before the Supreme Court’s 
denial of certiorari here), the Supreme Court decided 
Dombrowski v. Eastland, a case we believe to be dispositive 
of this appeal. In a per curiam opinion the Supreme Court 
held, 

“Tt is the purpose and office of the doctrine of 
legislative immunity, having its roots as it does in 
the Speech or Debate Clause of the Constitution, 
Kilbourn v. Thompson, 103 U.S. 168, 204 (1881), that 
legislators engaged ‘in the sphere of legitimate legis- 
lative activity, Tenney v. Brandhove, supra, 341 U.S. 
at 376, should be protected not only from the conse- 
quences of litigation’s results but also from the bur- 
den of defending themselves.’? Dombrowski v. East- 
land, 387 U.S. 82, 84-85 (1967). 


The Court also held that the immunity was applicable, 
though less absolute, ‘‘to officers or employees of a legisla- 
tive body.’’ Id. at 85. 
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That opinion cogently and forcefully summarizes over 
four centuries of English and American precedent and re- 
quires this Court to affirm the dismissal of this action with- 
| out further inquiry. In Dombrowski, the Court has once 
' again read the Speech or Debate Clause ‘‘broadly to ef- 
fectuate its purposes.’’ United States v. Johnson, 383 U.S. 
169, 180 (1966) ; Tenney v. Brandhove, 341 U.S. 367 (1951) ; 
| Kilbourn v. Thompson, 103 U.S. 168 (1880). In emphasizing 
' in Dombrowski that the Clause cloaks the Members of Con- 
| gress with immunity ‘‘not only from the consequences of 
litigation’s results but also from the burden of defending 
| themselves’? 387 U.S. at 85, the Supreme Court has 
i in effect mandated this Court to halt the further prosecu- 
| tion of this action. Otherwise, ‘‘the privilege would be of 
' little value if [legislators] could be subjected to the cost 
and inconvenience and distractions of a trial upon a con- 
' elusion of the pleader, or to the hazard of a judgment against 
them based upon a jury’s speculation as to motives.’’ Ten- 
| ney v. Brandhove, 341 U.S. at 377. It is perfectly clear from 
the Supreme Court’s four interpretations of the Speech or 
' Debate Clause and from the English and American prece- 
dents that the protection afforded by the Clause extends 
at least far enough to immunize the activities of all appel- 
lees in this case from this judicial inquiry.* 


A. The Supreme Court Has Four Times Held That Legis- 
lators May Not Be Judicially Questioned for Action Taken 
Within the House. 


Nearly 90 years ago, the Supreme Court spelled out the 
wide coverage of the Speech or Debate Clause in Kilbourn 
v. Thompson: 


“Tt would be a narrow view of the constitutional 
provision to limit it to words spoken in debate. The 


* Compare the analogous immunity enjoyed by the judiciary 
in order to perform their functions without fear of the conse- 
quences. Pierson v. Ray, 386 U.S. 547 (1967). 
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reason of the rule is as forcible in its application to 
written reports presented in that body by its com- 
mittees, to resolutions offered, which, though in writ- 
ing, must be reproduced in speech, and to the act of 
voting, whether it is done vocally or by passing be- 
tween the tellers. In short, to things generally done 
in a session of the House by one of its members in 
relation to the business before it.’? 103 U.S. at 204. 


But appellants seem to imply that the debate and voting 
in the House which culminated in House Resolution 278 
somehow did not constitute ‘‘legitimate”’ legislative activity 
and therefore are not protected by the Speech or Debate 
Clause. Br. 71. Such a suggestion is foreclosed by the four 
Supreme Court decisions. 

In the first, Kilbourn v. Thompson, the Speaker, four 
other members of the House, the Sergeant-at-Arms and the 
Clerk of the House were sued for false imprisonment. The 
plaintiff, a recalcitrant witness before a House investigat- 
ing committee, had been arrested and imprisoned by the 
Sergeant-at-Arms pursuant to a resolution of the House. 
The Court concluded that Kilbourn’s ‘‘imprisonment was 
without any lawful authority.’ 103 U.S. at 196.* Neverthe- 
less, the Court held that the Speech or Debate Clause consti- 
tuted an absolute bar to the further prosecution of the case 
against the Members. 103 US. at 205. 

In Tenney v. Brandhove, the Court relied on the general 
doctrine of legislative immunity as reflected in the Speech 
or Debate Clause to insulate members of a state legislature. 
Those legislators were alleged to have conducted hearings 
which deprived plaintiff of first amendment, equal protec- 
tion and due process rights. Assuming the allegations to be 
true, the Court nevertheless concluded that the defendants 


* The Court also concluded that the Members of the House 
sued would be liable for false imprisonment if the Speech or Debate 
Clause did not bar the suit, under the general doctrine imposing 
such liability on a person acting without probable cause who “pro- 
Sere arrest of another by judicial process. . . .” 103 U.S. at 
2 - 
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‘‘were acting in the sphere of legitimate legislative 
activity.’’ 341 U.S. at 376, 379.* 

In United States v. Johnson, a former Congressman 
appealed his conviction on seven counts of violating the 
federal conflict of interest statute and on one count of con- 
spiring to defraud the United States. Johnson had, among 
other things, read a speech on the floor of the House, for 
which, together with other services, he had received sub- 
stantial sums which the Justice Department contended 
‘twere made simply to ‘buy’ the Congressman.’’ 383 U.S. 
at 172. The Court affirmed reversal of his conviction on 
the conspiracy count, because, 


‘‘However reprehensible such conduct may be, 
we believe the Speech or Debate Clause extends at 
least so far as to prevent it from being made the 
basis of a criminal charge against a member of 
Congress of conspiracy to defraud the United States 
by impeding the due discharge of government func- 
tions. The essence of such a charge in this context 
is that the Congressman’s conduct was improperly 
motivated, and as will appear that is precisely what 
the Speech or Debate Clause generally forecloses 
from executive and judicial inquiry.’’ 383 U.S. at 180. 


The petitioners in Dombrowski v. Eastland alleged that 
Chairman Eastland and Committee Counsel Sourwine con- 
spired with state officials to seize their records in violation 
of the fourth amendment. Nevertheless, all of the alleged 
activities of Senator Eastland were held to be within the 
sphere of ‘‘legitimate legislative activity,’’ which it is 
‘the purpose and office of the doctrine of legislative im- 
munity, having its roots as it does in the Speech or 


* We are aware that the precise holding in Tenney v. Brand- 
hove as to the power of the federal judiciary to entertain suits 
against state legislators, may require re-examination in light of 
Bond v. Floyd, 385 U.S. 116 (1966). However, the rationale of 
Tenney, as applied to the federal legislature, has continuing 
vitality. See Dombrowski v. Eastland, supra. 
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Debate Clause,” to protect from judicial scrutiny. 387 U.S. 
at 84-85. Senator Eastland was thus protected from the 
burden of defending himself. Id. at 85. 

The proper scope of the phrase, ‘‘legitimate legislative 
activity,”? can therefore be culled from those four cases 
in which the Court upheld the Clause as an absolute bar 
to civil and criminal actions against legislators. ‘‘Legiti- 
mate legislative activity’’ refers, not to the objective or 
motivation of legislative activity, but to the performance of 
duties of a nature committed to the legislature by the 
Constitution. It encompasses activity which results in clear 
violation of a criminal statute, United States v. Johnson; 
to activity by state legislators which deprived a private 
citizen of his right to freedom of speech under the first 
amendment, Tenney v. Brandhove; to the unlawful and 
unconstitutional seizure of private property, Dombrowski 
v. Eastland; and even to the illegal and unconstitutional in- 
carceration of a private individual, Kilbourn v. Thompson. 

It follows a fortiori that if such conduct—all unques- 
tionably in excess of the legislative power—was neverthe- 
less held to be within the sphere of ‘‘legitimate legislative 
activity,”’ the Members sued here cannot be called into 
question for speaking to and voting on a resolution passed 
pursuant to an explicit constitutional commitment to the 
House of the power to ‘“‘Judge the . . . Qualifications of 
its Members.’’? That is so even if their action in excluding 
Mr. Powell is assumed to be wholly unwarranted and un- 
constitutional.* 


* As the cited decisions make clear, the immunity extends to 
activities which direct or embrace action outside the House. The 
case for immunity is accordingly much stronger here since all the 
challenged activity took place within the House, concerned its 
internal government, was in exercise of its express constitutional 
power to “Judge the . . . Qualifications of its Members,” and did 
not embrace or direct action outside the House. Moreover, appel- 
lants do not claim that the facts here resemble imagined abuses of 
an “extraordinary character”—such as the execution of a Presi- 
dent—which the Supreme Court in Kilbourn mentioned as possibly 
falling beyond the outer limits of legislative immunity under the 
Speech or Debate Clause. Whatever the outer limits of that im- 
munity may be, they were not reached here. 
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Thus, when the Court refers to that sphere of ‘‘legiti- 
mate legislative activity’’ which will sustain a plea in bar 
based upon the Speech or Debate Clause, it is referring 
to ‘‘things generally done in a session of the House by 
one of its members in relation to the business before it.’’* 
Kilbourn v. Thompson, 103 U.S. at 204. The conduct alleged 
by appellants here consists entirely of ‘‘things generally 
done in a session of the House.”’ 

In paragraph 6 of the complaint, appellants com- 
plain that ‘‘the House of Representatives adopted House 
Resolution No. 1,’’ that thereafter the Speaker ap- 
pointed a Select Committee; and that the Committee 
“submitted a Report to the House.’’ It is alleged in 
paragraph 8 thereof that the ‘‘House of Representatives 
passed and enacted House Resolution 278.’’ Finally, in 
paragraph 9: ‘‘The House found that Adam Clayton Pow- 
ell, Jr. possessed the requisite qualifications for membership 
in the house . . . but nonetheless voted to exclude him.’’ 
It is beyond question that each of the acts about which 
appellants complain, separately and together, fall well with- 
in ‘‘legitimate legislative activities.’’ Tenney v. Brandhove, 
341 US. at 376. 

Appellants in their brief (but not in their complaint) 
seek to induce this Court to question the motivations of 
the Members of the House who passed House Resolution 
278. Appellants assert that ‘‘race discrimination cannot be 
divorced from the action by the House of Representatives 
in this instance.’? Br. 62. But the essence of even that 
belated charge is ‘‘that the conduct was improperly moti- 
vated, and... that is precisely what the Speech or Debate 
clause generally forecloses from executive or judicial in- 
quiry.’’ United States v. Johnson, 383 U.S. at 180. As Mr. 
Justice Frankfurter stated in Tenney v. Brandhove, 


“The holding of this Court in Fletcher v. Peck, 
6 Cranch 87, 130, that it was not consonant with our 
scheme of government for a court to inquire into the 
motives of legislators, has remained unquestioned. 
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See cases cited in Arizona v. California, 283 U.S. 423, 
455.”? 341 U.S. at 377. 


Accordingly, appellants’ argument that House Resolution 
278 must be appraised in light of the alleged improper 
motivations of the Members reinforces the conclusion that 
the ‘‘prophylactie purpose of the clause,’ United States 
v. Johnson, 383 U.S. at 192, can only be effectuated by 
affirming the dismissal of the complaint without further 
inquiry. 


B. Traditional Legislative Immunity As Manifested in the 
Speech or Debate Clause Precludes the Questioning of Mem- 
bers As a Body in an Action Seeking Injunctive or Mandatory 
Relief. 

Appellants argue that ‘‘No one has ever suggested that 
the Clause protects the legislative branch’? from remedial 
action such as mandamus, or injunctive relief and, hence, 
that it is inapplicable in this action. Br. 70. 

It is apparent, however, that the granting of the relief 
requested against all the Members of the House, 2.e., to 
require that they vote or refrain from voting, would force 
questioning of the Members in the most direct manner and 
ignore both the ‘‘presuppositions of our political history,”’ 
Tenney v. Brandhove, 341 U.S. at 372, and the ‘‘prophylac- 
tic purposes of the clause,’’ United States v. Johnson, 383 
US. at 182. 

The historical precedents demonstrate that the immu- 
nity accorded by the Speech or Debate Clause evolved 
to protect the integrity and independence of the legislative 
body as a whole. 

The Convention Parliament of 1688-1689 proclaimed in 
the Bill of Rights, with a finality which has remained un- 
questioned in Anglo-American jurisprudence, 


“That the Freedome of Speech and Debates or 
Proceedings in Parlyament ought not to be im- 
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peached or questioned in any Court or Place out of 
Parlyament.”’ 1 Costix & Warson, Toe Law anp 
Worrine or THE Constitution: Documents 1660- 
1914, at 67, 68-70 (1952). 


‘Behind these simple phrases lies a history of conflict be- 
tween the Commons and the Tudor and Stuart monarchs.”’ 
United States v. Johnson, 383 U.S. at 178. 

Language strikingly similar to the Speech or Debate 
Clause was incorporated into a statute in 1513, which was 
enacted as a result of the prosecution of Strode, a member 
of the House of Commons, for introducing certain legisla- 
tion. United States v. Johnson, 383 U.S. at 182 n.13. Fol- 
lowing his release from imprisonment by a writ of privilege, 
the Commons, by statute, 4 Hen. VII, c¢. 8 (1513) 
(**Strode’s Act’’), declared the proceedings of the court 
void and further declared: 


‘That suits, aceusements, condemnations, executions, 
fines, amerciaments, punishments, corrections, griev- 
ances, charges, and impositions, put or had, or here- 
after to be put or had, unto or upon the said Richard, 
and to every other of the person or persons afore 
specified that now be of this present Parliament, or 
that of any Parliament hereafter shall be, for any 
pill, speaking, reasoning, or declaring of any mat- 
ter or matters concerning the Parliament to be com- 
muned and treated of, be utterly void and of none 
effect.’? United States v. Johnson, 383 US. at 182 
n.13, quoting Tanner, Tupor Consrirutionan Docv- 
MENTS 558, 559 (2d ed. 1930). See also TaswELi-Lanc- 
meEaD, EnouisnH ConstirurionaL History 302-03 (8th 
ed. 1919) [hereinafter cited as ‘‘Tasweit-Lanc- 
MEAD’’]. 


The struggle between crown and Parliament over free- 
dom of parliamentary proceedings reached its peak in 
the prosecution of Sir John Elliot, Denzil Hollis and Ben- 
jamin Valentine, all members of the House of Commons 
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in the reign of Charles I, for making seditious speeches in 
Parliament and conspiring to restrain the Speaker of the 
House in the chair to prevent the House from rising before 
their speeches had been made. The defendants pleaded to 
the jurisdiction of the court because ‘‘these offences are 
supposed to be done in parliament, and ought not to be pun- 
ished in this court, or in any other, but in parliament.” 
Elliot’s Case, 3 How. St. Tr. 294 (1629). The court, the 
members of which were subservient to the crown, overruled 
their plea and held Strode’s Act to be a private bill. Id. at 
309. At the next Parliament the House of Commons 
promptly voted 


“That the issuing out of the Warrants from the 
lords and others of the privy-council, compelling Mr. 
Hollis and the rest of the members of that parlia- 
ment, 3 Car. during the parliament, to appear before 
them, is a breach of the privilege of parliament by 
those privy counsellors.’’ Id. at 310. 


After the restoration of the Stuart dynasty, a report 
of Elliot’s Case was brought to the attention of the House 
of Commons, whereupon it resolved that Strode’s Act 


‘cig a general law, extending to indemnify all and 
every the members of both houses of parliament, in 
all parliaments, for and touching any bills, speaking, 
reasoning or declaring of any matter or matters, 
in and concerning the parliament to be communed 
and treated of, and is a declaratory law of the 
ancient and necessary rights and privileges of par- 
liament.’’ Id. at 314-15. 


The House of Lords, after considering the circumstances of 
Elliot’s Case, agreed with the resolutions of the House of 
Commons. Jd. at 319. 

Thereafter, the courts began to apply Strode’s Act 
broadly to effectuate its purposes. Of particular signifi- 
cance are the opinions in Barnardiston v. Soame, 6 How. St. 
Tr. 1063 (1674), an action brought by a member of the Com- 
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mons against a sheriff for feisely and maliciously making 
a double return from an election in which the sheriff 
stated that both plaintiff and his opponent were elected, 
where in fact plaintiff had carried the election. Following 
a trial in the Court of Kings Bench, plaintiff recovered 
£1,000 in damages. On writ of error, the Court of the 
Exchequer Chamber reversed. 

Lord Chief Justice North, writing for a majority of six, 
announced why the action would not lie. He noted that ‘‘it 
is admitted, that the parliament is the only proper judica- 
ture to determine the right of election’’ (td. at 1098), and 
based his decision upon the necessity of avoiding a conflict 
between the courts and Parliament: 


*‘T can see no other way to avoid consequences 
derogatory to the honour of the parliament, but to 
reject the action; and all other that shall relate either 
to the proceedings or privilege of parliament, as our 
predecessors have done.’’ Jd. at 1110.* 


Even the two dissenting judges conceded that an action 
would not lie for things done within the House. Id. at 1073, 
1083, 1084. Judge Atkins, dissenting, coupled Strode’s Act, 
4 Hen. VIII, c. 8 (1513), with Coke’s definition of lex parlia- 
menti, thus indicating the courts’ understanding of the 
broad prohibition contained in Strode’s Act, for Coke had 
said that by the lex parliamenti 


‘tall weighty matters in any parliament moved con- 
cerning the peers of the realm, or commons in 
parliament assembled, ought to be determined, ad- 
judged, and discussed by the course of the parlia- 
ment, and not by the civill law, nor yet by the common 
laws of this realm used in more inferiour courts; 
which was so declared to be secundum legem et con- 
suetudinem parliamenti, concerning the peers of the 


* After the Revolution of 1688, the plaintiff brought his writ 
of error into the House of Lords, where the decision of the Ex- 
chequer Chamber was affirmed. Id. at 1120. 
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realm, by the king and all the lords spirituall and 
temporall; and the like pari ratione is for the com- 
mons for any thing moved or done in the house of 
commons... .’’ 4 Coxz, Insrrrutzs *15. 


Blackstone based the exclusive power of Parliament to 
adjudge a member ‘‘disabled and incapable to sit as a mem- 
ber’? for reasons beyond the ‘‘standing incapacities’’ upon 
the same lex parliamenti, paraphrasing Coke: 


“© ¢that whatever matter arises concerning either 
house of parliament, ought to be examined, discussed, 
and adjudged in that house to which it relates, and not 
elsewhere.’ Hence, for instance, the lords will not suf- 
fer the commons to interfere in settling the election 
of a peer of Scotland; the commons will not allow the 
lords to judge of the election of a burgess; nor will 
either house permit the subordinate courts of law 
to examine the merits of either case.’’ 1 Buackstonz, 
Commentariss *163. 


The American colonial legislatures early asserted im- 
munity from judicial and executive scrutiny of their actions 
within their own halls. By 1736 the Speaker of Virginia 
House of Burgesses claimed as their undoubted right, 


<<a Power over their own Members, that they may 
be answerable to no other Jurisdiction for any Thing 
done in the House; and a sole Right of determining 
all Questions concerning their own Elections, lest 
contrary Judgments, in the Courts of Law, might 
thwart or destroy Theirs.’’ Jounnats or THE House 
or Burcesses or Vincinta: 1727-1740, at 242 (1910). 


At the time of the American Revolution, 


‘“‘¥reedom of speech and action in the legislature 
was taken as a matter of course by those who served 
the Colonies from the Crown and founded our Nation. 

..? Tenney v. Brandhove, 341 US. at 372. 
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It was against this background that the Speech or De- 
bate Clause, ‘‘framed in the broadest terms,’’ United States 
v. Johnson, 383 U.S. at 182-83, was inserted in the Constitu- 
tion. It is significant that the Clause is phrased, not in 
terms of insulating members from liability for their acts, 
which would have been sufficient to protect them from the 
threat of civil damages or criminal sanctions; instead the 
Clause employs even broader language; it precludes their 
being ‘‘questioned’’ about performance of their duties. 

Appellants seek not merely to question the actions of 
the Members of the House, but would go further and have 
the court instruct and command the votes of the Members 
by compelling the Members to admit Mr. Powell to mem- 
bership and restraining them ‘‘from taking .. . any other 
action which will deny plaintiff Adam Clayton Powell, Jr. 
the right to be seated.’? Complaint 12-14. 

The principal purpose of the Speech or Debate Clause 
is the ‘‘protection of the independence and integrity of the 
legislature’? from encroachments by executives who ‘‘uti- 
lized the criminal and civil law to suppress and intimidate 
critical legislators.’’ United States v. Johnson, 383 U.S. at 
178. In order to effectuate that purpose, the Clause must 
apply to bar injunctive and mandatory relief, for it is far 
simpler to ‘suppress and intimidate critical legislators’’ by 
direct order of a court of equity, with its attendant sanc- 
tions, than by the indirect threat of civil or criminal liability 
which is after the fact and which must be imposed by a 
jury.* 

The decision of an English court, acting in the same 
tradition, is a particularly instructive application of the 
immunity to bar an action against an agent of the legisla- 
ture. In Bradlaugh v. Gossett, 12 Q.B.D. 271 (1884), a duly 


*The application of the Speech or Debate Clause as a bar 
to injunctions against Members or the House is corroborated, not 
only by the general principle of separation of powers (see pp. 32- 
44, 48-49, infra), but also by article I, section 6, clause 2 of the Con- 
stitution which proscribes the arrest of a Member for contempt on 
account of a violation of any such injunction while attending or 
going to and from a session of the House. 
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elected member of the House of Commons, after having been 
excluded from that body on four occasions for reasons 
touching his religion (see Wirrks, THe History or Eneuise 
Partiamentary Prrvirzce 160-69 (1921) ), brought an action 
against the Sergeant-at-Arms of the House, seeking to re- 
strain him from continuing to exclude the plaintiff from the 
House. The court did not inquire into the circumstances or 
motivation of the exclusions, because, in the words of Lord 
Coleridge, C. J., ‘‘What is said or done within the walls of 
Parliament cannot be inquired into in a court of law.”’ Id. 
at 275. Both Lord Coleridge and Judge Stephen held that 
the concept of legislative immunity, having the same gen- 
esis as the Speech or Debate Clause, prohibited the court 
from taking jurisdiction over the case. Judge Stephen, 
granting for purposes of argument that the resolution of 
the House was illegal, nevertheless held that he was pre- 
cluded from judging them. 
“Surely the right of plaintiff to take the oath in ques- 
tion is a ‘matter arising concerning the House of 
Commons,’ to use the words of Blackstone. The res- 
olution to exclude him from the House is a thing 
‘done within the walls of the House,’ to use Lord 
Denman’s words. It is one of those ‘proceedings in 
the House of which the House of Commons is the 
sole judge,’ to use the words of Littledale, J. It is a 
‘proceeding of the House of Commons in the House,’ 
and must therefore, in the words of Patteson, J., ‘be 
entirely free and unshackled.’ It is ‘part of the 
course of its own proceedings,’ to use the words of 
Coleridge, J., and is therefore ‘subject to its exclu- 
sive jurisdiction.” These authorities are so strong 
and simple that there may be some risk of weakening 
them in adding to them... .’’ Id. at 279-80. 


The reasoning in that decision, dealing with the same basic 
issues that are raised in this case, is dispositive. 
Finally, it is worth emphasizing that 
“In the American governmental structure the [Speech 
or Debate] clause serves the additional function of 
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reinforcing the separation of powers so deliberately 
established by the Founders.”? United States v. 
Johnson, 383 U.S. at 178. 


As the Court there pointed out, quoting Madison in The 
Federalist No. 48, neither department of the government 
“ought to possess directly or indirectly, an overruling 
influence over the others in the administration of their 
respective powers.” Id. at 178. But the ‘‘most difficult 
task, is to provide some practical security for each against 
the invasion of the others.’’ Id. at 179. Thus, the Court 
concluded, ‘‘the legislative privilege, protecting against 
possible prosecution by an unfriendly executive and con- 
viction by a hostile judiciary, is one manifestation of the 
‘practical security’ for ensuring the independence of the 
legislature.’? Ibid.* 


Cc. The Agents of the House Are Equally Protected by 
the Doctrine of Legislative Immunity in the Circumstances of 
This Case. 

Appellants correctly point out that legislative immunity 
‘does not attach automatically to the nonlegislative defend- 
ants.”? Br. 72 (emphasis added). But the doctrine is 
‘applicable, when applied to officers or employees of a 
legislative body,’’ even though it is ‘‘less absolute.” Dom- 
browski v. Eastland, 387 U.S. at 85. 

It is clear that the nonmember appellees are protected 
here. The acts which appellants seek to compel the non- 
member appellees to perform are all acts which can be 
performed only with the express authorization of the Mem- 
bers within the House, acting as and for that House— 
i.e., the Court is asked to compel the agents to recognize 
and treat Mr. Powell as a Member of the House, contrary 
to the affirmative decision of the House to exclude him. 


* And the immunity has been held to apply, as it must, in 
actions brought by private plaintiffs against Members as well as 
prosecutions initiated by the executive branch. E.g., Dombrowski 
vy. Eastland, supra; Kilbourn v. Thompson, supra. 
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In each instance where the Supreme Court has upheld 
the maintenance of an action against an agent of the House 
in spite of the protection afforded by the Speech or Debate 
Clause, it has been with respect to an unlawful affirmative 
act performed outside the House. Thus, in Kilbourn v. 
Thompson, supra, the Sergeant-at-Arms was charged with 
having arrested plaintiff outside the House. In Dombrow- 
ski v. Eastland, supra, the complaint was upheld against 
defendant Sourwine on the allegation that he participated 
in a conspiracy with state officials in Louisiana to seize 
unlawfully plaintiffs’ property. Quite the contrary is the 
case here. The circumstances in which relief is sought from 
the nonmember appellees in this case pertain solely to 
actions taken within the House in the exercise of its express 
power to judge the qualifications of its Members and are 
not even remotely similar to those in which agents of the 
House have been held subject to liability notwithstanding 
the Speech or Debate Clause. 

Lord Coleridge, in Bradlaugh v. Gossett, supra, per- 
suasively disposed of the argument that an agent of the 
Commons could be compelled to seat a member-elect: 


“IT need not discuss at any length the fact that 
the defendant in this case is the Serjeant-at-arms. 
The Houses of Parliament cannot act by themselves 
in a body: they must act by officers; and the Serjeant- 
at-arms is the legal and recognised officer of the 
House of Commons to execute its orders. I entertain 
no doubt that the House had a right to decide on 
the subject-matter, have decided it, and have ordered 
their officer to give effect to their decision. He is 
protected by their decision. They have ordered him 
to do what they have a right to order, and he has 
obeyed them.’’ 12 Q.B.D. at 276. 


In the final analysis, the most persuasive argument 
against granting the relief sought against the nonmembers 
is that even if such relief were granted, Mr. Powell still 
would not be seated unless the House should choose to 
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give way. We submit that the courts should not put the 
House to such a choice because an order to the House’s 
agents here would be but another way of questioning the 
action of the Members, contrary to the command of the 
Speech or Debate Clause. The nonmember appellees are 
powerless to accord to Mr. Powell the right to participate 
in the legislative activities of the House. They cannot admit 
him to membership, or recognize him in the course of debate, 
or appoint him to legislative committees, or accord him 
the right to vote. In short, they cannot give him the right 
to do any of those things done by a Member of the House. 
Thus even if, contrary to the holding in Dombrowski v. 
Eastland, this Court were to hold that the doctrine is not 
“tapplicable, when applied to officers and employees of a 
legislative body’’ (387 U.S. at 85), the entry of an order 
against the nonmembers in this case would be one of two 
impermissible things: either a futile gesture or a violation 
of the immunity which the Members have under the Speech 
or Debate Clause. 


POINT I 


None of the Prerequisites for Subject-Matter Juris- 
diction Is Present in This Case. 

In addition to the Speech or Debate Clause, which oper- 
ates as a simple and complete bar to this action, we believe 
that conventional analysis demonstrates that no court has 
jurisdiction over the subject matter of this action. For the 
subject matter of this action arises under article I and not 
under article III. To ask this Court to decide that matter 
is to ask it to transgress the separation of powers between 
the judicial and legislative branches of government. 

In Baker v. Carr, 369 U.S. 186 (1962), Justice Brennan 
delineated three separate criteria, all of which must be 
satisfied, to test the existence of federal subject-matter 
jurisdiction. Those criteria, stated negatively by the Court, 
are: 


(1) ‘‘the cause . . . does not ‘arise under’ the 
Federal Constitution, laws or treaties (or fall within 
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one of the other enumerated categories of Art. IT 
§ 2) 5” or 


(2) ‘Sis not a ‘case or controversy’ within the 
meaning of that section ;”’ or 


(3) ‘‘the cause is not one described by any juris- 
dictional statute.’’? 369 U.S. at 198. 


Not one of those criteria is satisfied here. 


A. The Power To Judge the Qualifications of Members 
of the House Arises Solely Under Article I, Section 5, and Not 
Under Article II. 


Article I, section 5, expressly empowers each house to 
judge the qualifications of its own members. That power to 
judge is final and exclusive. 

In Barry v. United States ex rel. Cunningham, 279 U.S. 
597, 613 (1929), a unanimous Supreme Court expressly held 


‘<Te]xercise of the power necessarily involves... the power 
... to render a judgment which is beyond the authority of 
any other tribunal to review.”’ 

In Baker v. Carr, Mr. Justice Douglas, concurring, noted 
“<To]f course each House of Congress, not the Court, is ‘the 
Judge of the Elections, Returns and Qualifications of its 
own Members’.’? 369 U.S. at 242 n.2 (emphasis added). 
See also Reed v. County Commissioners, 277 U.S. 376, 388 
(1928) ; Jones v. Montague, 194 U.S. 147, 153 (1904) ; In re 
Chapman, 166 U.S. 661, 668-70 (1897) ; Seymour v. United 
States, 77 F.2d 577, 579-80 (8th Cir. 1935). 

The leading case in this Cireuit is Sevilla v. Elizalde, 72 
App. D.C. 108, 112 F.2d 29 (1940). There, this Court was 
asked to determine whether the Resident Commissioner 
of the Philippine Islands to the United States possessed the 
requisite qualifications for holding office and, if not, to 
enjoin him from, among other things, sitting (without vote) 
in the House because the Commonwealth Commission on 
Appointments had not given its consent to his appointment, 
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as required by law. In concluding that the matter in issue 
was beyond its jurisdiction, this Court squarely held: 

‘¢We think it clear also that the courts have no 
authority to pass upon the qualifications of a delegate 
from a territory. Article I, section 5 of the Constitu- 
tion provides that ‘each house shall be the judge of 
the elections, returns, and qualifications of its own 
members... .’ And the Supreme Court has recognized 
that although these powers are judicial, as distin- 
guished from legislative or executive, in type, they 
have nevertheless been lodged in the legislative 
branch by the Constitution. ... Barry v. United 
States ex rel. Cunningham. 

‘“We are cited to no cases, and we find none, in 
which the Federal courts have even been asked to 
determine the qualifications of a member of Con- 
gress. Apparently it has been fully recognized that 
that power is lodged exclusively in the legislative 
branch. Under parallel provisions in state constitu- 


tions giving state legislatures the power to determine 
the qualifications of their members, it is ruled that 
the legislative power is exclusive—that the courts 
have no jurisdiction.”’ Id. at 117, 112 F.2d at 37-38 
(citations omitted). 


Accord, Johnson v. Stevenson, 170 F.2d 108 (5th Cir. 1948), 
cert. dented, 336 U.S. 904 (1949); Application of James, 
241 F. Supp. 858, 860 (S.D.N.Y. 1965) (‘‘the federal courts 
have no jurisdiction to pass on the qualifications ... of any 
member of the House of Representatives’’); Peterson v. 
Sears, 238 F. Supp. 12 (N.D. Iowa 1964) ; Keogh v. Horner, 
8 F. Supp. 933, 935 (S.D. Ill. 1934) (‘‘the power of the re- 
spective Houses of Congress with reference to the qualifica- 
tions ... of its members is supreme’’). 

In re Voorhis, 291 F. 673 (S.D.N.Y. 1923), is illustrative. 
There, Judge Learned Hand refused to quash a subpoena 
issued to a state board of election in connection with a con- 
tested election proceeding in the House, holding that the 
court lacked subject-matter jurisdiction. He said, 
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‘‘the House is the exclusive judge of the ‘elec- 
tions, returns and qualifications of its own members.’ 
Assuming that the ancillary power to perpetuate 
testimony must have the sanction of Congress, clearly 
it is the House alone which must on the contest, as a 
court, determine whether the procedure so created 
has been regularly followed. Consider the effect of 
a contrary notion. I am invited here to declare that 
the notice given under section 105 is insufficient. 
This is the only reason urged by the petitioner for 
quashing the subpoena. But that question is jus- 
ticiable by the House, and by the House alone. Sup- 
pose I were to take sides with the petitioner, and my 
decision were affirmed by the Circuit Court of Ap- 
peals, or perhaps by the Supreme Court on certiorari? 
Is the House to yield to that decision? Clearly not; 
the Constitution has put that matter exclusively in 
tts own hands.’’ Id. at 675 (emphasis added). 


An analogous situation is the Senate’s power to try 
impeachments. While such proceedings are rare, the Senate 
has decided what governmental offices properly subject their 
holders to impeachment (the offices of Senator and Rep- 
resentative do not), what offenses can be tried by impeach- 
ment, and whether a trial can be had notwithstanding a 
prior resignation by the office holder. See, e.g., Wiliam 
Blount, 5th Cong., 1st Sess. (1797), Suscommarrez on Prrv- 
ILEGES AND Hections, Senate Commirrese on RvLEs snp 
ADMINISTRATION, SENATE ELectTion, ExpuLsion AND CENSURE 
Caszs, S. Doc. No. 71, 87th Cong., 2d Sess. 3 (1962) [herein- 
after cited as ‘‘Sznare Cases’’]. The Senate may have been 
wrong as a matter of constitutional interpretation on any 
of those questions, but it has never been thought that such 
questions could have been heard initially, or on review, by 
an article III court.* 


* See, e.g., Wechsler, Toward Neutral Principles of Constitu- 
tional Law, 73 Harv. L. Rev. 1, 8 (1959): 

“Who, for example, would contend that the civil courts 

may properly review a judgment of impeachment when article 

I, section 3 declares that the ‘sole power to try’ is in the 
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Like the Senate’s power to try an impeachment, the 
express constitutional authorization of each House to judge 
the qualifications of its members is an ‘‘explicit exception 
to the general grant of judicial power to the courts under 
Article III.’? Scharpf, Judicial Review and the Political 
Question: A Functional Analysis, 75 Yatz L. J. 517, 540 
(1966). 

To the argument that, if those powers be exclusive, 
either house may exercise them irrationally or unreason- 
ably, Professor Chafee’s response seems dispositive: ‘‘It 
is no answer to say that if the House of Representatives 
should exclude a man on some whimsical ground, no appeal 
would lie from its action. Neither is there any appeal 
from the Supreme Court.”? Cuarze, Free SprecH IN THE 
Unrrep Srares 253 (1941) [hereinafter cited as ‘‘Cuarzz’’]. 

Even if the House had acted unconstitutionally in this 
case (which it did not) the power to ‘‘judge”’ (as every 
court knows) necessarily includes the power to judge 
erroneously, and perhaps even unconstitutionally. But it 
follows from Barry and the other cases cited above, as the 
commentators discussed note, that this possibility furnishes 
no authority for judicial review under article IIT of judg- 
ments entrusted by the Constitution, not to the judicial, but 
to the legislative branch. Just as the courts strike down any 
attempt to expand the judicial power beyond the bounds of 
article III (Marbury v. Madison, 5 US. (1 Cranch) 137 
(1803)), or to extend the executive power into the field of 
legislation (Youngstown Sheet & Tube Co. v. Sawyer, 374 
U.S. 174 (1952)), so must the courts recognize the limita- 
tions on the judicial power which result from the commit- 


Senate? That any proper trial of an impeachment may present 
issues of the most important constitutional dimension, as 
Senator Kennedy reminds us in his moving story of the 
Senator whose vote saved Andrew Johnson, is simply im- 
material in this connection. 

“What is explicit in the trial of an impeachment or, to 
take another case, the seating or expulsion of a Senator or Rep- 
resentative may well be found to be implicit in others.” 
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ment by the Constitution of a matter to another branch 
(Marbury v. Madison, 5 U.S. (1 Cranch) at 170). Such a 
commitment is the historical limitation on the judicial 
power codified in the provisions of the Constitution giving 
each house the power to judge the qualifications of its mem- 
bers and conferring immunity on the members for their 
actions. 


B. This Is Not a Case or Controversy of a Judiciary 
Nature. 

A federal court’s subject-matter jurisdiction is further 
limited by the type of case or controversy before it; only 
cases of ‘“‘a judiciary nature’’, 7.e., ones cognizable in law 
and equity, can be entertained and resolved. That was made 
clear at the Constitutional Convention: 


“‘Mr. Madison doubted whether it was not going 
too far to extend the jurisdiction of the Court gen- 
erally to cases arising Under the Constitution, & 


whether it ought not to be limited to cases of a 
Judiciary Nature. The right of expounding the Con- 
stitution in cases not of this nature ought not to be 
given to that Department. 


‘‘The motion of Docr. Johnson [to extend the 
judicial power to all cases arising under] was agreed 
to nem: con: it being generally supposed that the 
jurisdiction given was constructively limited to cases 
of a Judiciary nature.’’ 2 Farganp, Records oF THE 
FeperaL ConvENTIoN or 1787, at 430 (rev. ed. 1966) 
[hereinafter cited as ‘‘Farranp’’]. 


To determine what cases the framers believed were 
‘‘of a judiciary nature,’’ and thus within the scope of 
article ITI, it is necessary to examine the historical context 
in which the framers operated: 


‘‘Both by what they said and by what they 
implied, the framers of the Judiciary Article gave 
merely the outlines of what were to them the familiar 
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operations of the English judicial system and its 
manifestations on this side of the ocean before the 
Union. Judicial power could come into play only in 
matters that were the traditional concern of the 
courts at Westminster and only if they arise in ways 
that to the expert feel of lawyers constituted ‘Cases’ 
or ‘Controversies’.’? Coleman v. Miller, 307 U.S. 433, 
460 (1939) (Frankfurter, J., concurring). 


See also Atlas Ins. Co. v. W. I. Southern, Inc., 306 U.S. 
563, 568 (1989) (‘‘The ‘jurisdiction’ thus conferred on the 
Federal courts to entertain suits in equity is an authority 
to administer ... the system of judicial remedies which had 
been devised and was being administered by the English 
Court of Chancery at the time of the separation of the two 
countries.”’). The courts at Westminster and in this coun- 
try before 1789 were conspicuously denied power to review 
judgments of the legislature concerning the elections and 
qualifications of its members. Our Constitution meant to 
continue that practice. 


(1) Lhe English Practice. 


The right of the legislature to be the sole and exclu- 
sive judge of the elections and qualifications of its members 
developed as a part of the struggle for legislative inde- 
pendence briefly outlined earlier. See pp. 23-27, infra. In 
1604 James I acquiesced in the Commons’ position in the 
case of Sir Francis Goodwin that they, and not the Chan- 
cellor, were the proper judges of the election of their 
members. Taswett-Lanemeap 316-18. Thereafter, 


‘“‘Tt was fully recognized as their exclusive right 
by the court of Exchequer Chamber in 1674, by the 
House of Lords in 1689, and also by the courts of law 
in 1680 and 1702. Their right was further recognized 
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by the Act 7 William II. c. 7, which declared that 
‘the last determination of the House of Commons 
concerning the right of elections is to be pursued’.”’ 
Id. at 318 (footnotes omitted). 


In Barnardiston v. Soame, 6 How. St. Tr. 1063 (1674) 
(see pp. 25-27, supra), Judge Atkins wrote that among the 
matters in which the courts ‘‘must not intermeddle”’ is the 
determination by the House of Commons of questions 
concerning election of their members: 


“‘But we know that the House of Commons is 
now possessed of the jurisdiction of determining all 
questions concerning the election of their own mem- 
bers; so far at least, as is in order to their being 
admitted or excluded from sitting there.’’ Id. at 
1083-86. 


Blackstone, perhaps the most widely read and most 
influential of the legal commentators known to the framers, 
emphasized the lack of jurisdiction in the English courts, 
stating 

“<The lords will not suffer the commons to inter- 
fere in settling the election of a peer of Scotland; 
the commons will not allow the lords to judge of 
the election of a burgess; nor will either house 
permit the subordinate courts of law to examine the 
merits of either case.’’ 1 Buackstonz, CoMMENTAERIES 
*163. 


The significance of that statement is underscored when 
he subsequently makes clear that the ‘‘whole judicial 
power”? of the kingdom is delegated ‘‘to the judges of 
[the] several courts.’’ Id. at *267. Thus, the clear implica- 
tion of Blackstone’s statement is that the power to ‘“‘judge 
of the elections’’ of a member, which included the power 
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to judge the qualifications of the elected, was not part of 
the ‘‘judicial power.’”® 

The law of England at the time of the Revolution was 
thus clear—the House of Commons had exclusive jurisdic- 
tion to judge the elections and qualifications of its members. 
No part of that power resided in or was exercised by the 
courts of England. 


(2) The Colonial Practice. 


The embryonic legislatures of the American colonies 
early asserted and began to exercise the exclusive power to 
judge the qualifications of their members. Like Parliament, 
their power was exclusive; there are, to our knowledge, no 
instances where any court in any of the colonies ever exer- 
cised judicial review over a legislative adjudication of the 
qualifications of its members. 

The first legislative body to appear in the new world 
was the House of Burgesses of Virginia, whose practice 
provides an excellent illustration. It first convened on 
July 30, 1619, and on that date the qualifications of three 
Members were immediately challenged; one was seated, 
two were excluded. See Jovgwats or THE House or Buz- 
cesses oF Vircrxia: 1619-1659, at 4-5 (1915). In 1692, the 
House of Burgesses: 


“Resolved nemine Contradicente that the house 
of Burgesses are the Sole & only Judges of the 
Capacity or incapacity of their owne members, and 
that any Sherriff or other person whatsoever pre- 
tending to be a Judge of ye capacity or incapacity of 
any member of the House of Burgesses does thereby 
becomes guilty of a Breach of the Priviledges of the 


® In the debate on the exclusion of John Wilkes, Blackstone 
stated: “Sir, I think it incumbent upon me to declare that in my 
opinion, this House is competent in the case of elections, and that 
there is no appeal from its competence to the law of the land.” 
16 Panu. Hist. Exe. 802 (1813). 
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said House of Burgesses.’ JourNats or THE Hovsz 
or Burgesses or Vircrnia: 1659-1693, at 381 (1914).° 


What was true in Virginia was true elsewhere—the 
power to judge qualifications was exclusive and never a 
part of the jurisdiction of the courts.** Professor Clarke 
concludes that ‘‘the wide-spread acceptance of the belief 
that such power [to judge the qualifications of its members] 
belonged to the legislature was as great in the Colonies as 
in England.”’ Cuarxe, PartiamEntary PrivicecE IN THE 
Amegican Corontss 198 (1943). He also concluded that the 


* By 1786, John Randolph, as Speaker-elect of the House of 
Burgesses, could claim to the King’s Governor concerning the rights 
and privileges of that House, 


“TA] Power over their own Members, that they may be 
answerable to no other Jurisdiction for any Thing done in 
the House; and a sole Right of determining all Questions con- 
cerning their own Elections, lest contrary Judgments, in the 
Courts of Law, might thwart or destroy Theirs.” JOURNALS 
or THE House or Burcesses or Viranvia: 1727-1740, at 242 
(1910). 


** See, ¢.g., New Jersey: 3 DocuMENTs RELatine To. THE CoLo- 
NIaL History of THE Stare or New Jersey 227, 265-66 (1881). 
Where the Assembly replied, in response to the complaint of the 
King’s Sores about the exclusion of a member for refusing to 
take an oath: 


“We expell’d that member for several contempts; for 
which we are not accountable to your excellency, nor no body 
else in this province: We might lawfully expel him; and if we 
had so thought fit, might have rendred him incapable of ever 
sitting in this house; and of this many precedents may be 
produced. We are the freeholders representatives; and how 
it’s possible we should assume a negative voice at the election 
of ourselves, is what wants a little explanation to make it intel- 
ligible.” Id. at 265-66. 


New York: N. Y. Charter of Liberty and Privileges (1688) which 
provided : 

“That the said representatives are the sole judges of the 
qualifications of their own members, and likewise of all undue. 
elections, and may from time to time purge their house as 
they shall see occasion during the said sessions.” 9 ENGLISH 
Historica Documents 229 (Jensen ed. 1955). 


42 


exercise of that power by the colonial legislatures was not 
infrequent and that ‘‘it seems reasonable to state that at 
least a hundred persons were expelled for one reason or 
another from the assemblies in the Continental Colonies.” 
Id. at 195 0.58. 


(3) The Early State Practice. 


With that colonial background, it is not surprising 
to find that in most of the constitutions adopted by the 
states during the revolutionary period, the houses of the 
state legislatures were expressly given sole and exclusive 
jurisdiction to judge the elections and qualifications of 
their members.* Again, we have found no indication that 
the courts of any state, prior to 1789, ever sought to 
exercise judicial review over legislative determinations 
rendered pursuant to that power. 


Thus, at the time of the Constitutional Convention, the 


phrase ‘‘judge the qualifications’’ had become a term of art 
with a well-defined and widely understood meaning, which 
entailed the exclusive delegation of that power to the legis- 
lative body. At least since the sixteenth century, no court, 
either in England, the colonies or the new nation, had ever 
assumed the power to review the judgments made by the 
legislative branch. Such an assumption of power by the 
judiciary would thus have been unthinkable to the framers, 
who, as Mr. Justice Frankfurter reminds us, gave to article 
ID “‘the outlines of what were to them the familiar opera- 
tions of the English judicial system and its manifestations 
on this side of the ocean before the Union.’? Coleman v. 
Miller, 307 U.S. at 460 (emphasis added). 


* The state constitutions in effect as of 1787 are conveniently 
collected in THorpz, Feprra anp State Constitutions (1909). 
A summary of the relevant provisions of those constitutions is set 
forth in Appendix B to this brief. 
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Nothing at the Convention itself supports any. conclusion 
other than that the framers intended to allocate power 
between the legislature and the judiciary in what was to 
them a familiar manner. See 2 Farranp 129-33, 180, 254 
(1911) (Resolutions of the Committee of Detail, June-July 
1787; Map1son’s Jouznat, August 6, 10, 1787). Where the 
framers did intend to depart from the familiar English 
judicial practice, they wrote into the Constitution explicit 
provisions to that effect, as for example by extending the 
judicial power to cover cases in equity. Id. at 428. But no 
language was written into article III changing the familiar 
pattern by granting jurisdiction to the courts to review 
the judging of the qualification of members of the legisla- 
ture. 

Barry v. United States ex. rel. Cunningham, supra, and 
the other cases cited above (see pp. 33-35, supra) thus rest 
on sound authority in denying any power to the courts to 
review actions by the House in judging the qualifications 
of its members. The cases allegedly to the contrary relied 
upon by appellants, Newberry v. United States, 256 US. 232 
(1920), United States v. Classic, 313 U.S. 299 (1941) and 
Bond v. Floyd, 385 U.S. 116 (1966), are totally inapposite. 
The fact is that no court has ever passed upon the scope of 
the power of each house to judge the qualifications of its 
members, notwithstanding the number of Representatives 
and Senators that have been excluded or expelled from 
Congress.* : 


* In Newberry the Court held that Congress lacked the power 
to regulate primaries. It also pointed out that the power of each 
house to judge qualifications was broad enough to allow exclusion 
of those who would infect it by “corruption, fraud or other malign 
influences.” 256 U.S. at 258. 


Classic in effect overruled Newberry, holding that the regula- 
tion of primaries was within the power of Congress. There is not 
a dictum in Classic which bears upon the issues presented by. 

case. 
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Finally, as we have demonstrated in Point I, the Speech 
or Debate Clause and its antecedents were affirmatively 
designed to perpetuate exclusive legislative control over 
matters of internal governance such as judging the qualifica- 
tions of members. 


C. The Subject Matter of This Case Is Not Described in 
Any Jurisdictional Statute. 


Even if this case against the Members of the House were 
of a type which the Constitution authorized the federal 
judiciary to consider, it would not necessarily follow that 
federal courts have jurisdiction to decide it. Jurisdiction of 
the lower federal courts is dependent upon an affirmative 
grant by the Congress. See, e.g., Romero v. International 
Terminal Operating Co., 358 U.S. 354 (1959) ; Lauf v. E. G. 
Shinner & Co., 303 U.S. 323, 330 (1938). It is therefore 
necessary to examine critically the statutory basis for juris- 
diction asserted in the complaint. Examination discloses 
that none of the statutes alleged grants jurisdiction to this 
court.* 


Bond v. Floyd decided only that the exclusion of Julian Bond 
from the Georgia Legislature violated the first amendment and thus 
was unconstitutional under the supremacy clause. Like Baker v. 
Carr, Bond involved state action which violated federal rights and 
did not involve the separation of powers among the coordinate 
branches of the federal government. 


* The complaint (para. 1) founds jurisdiction on 28 U.S.C. 
§ 1331 (original jurisdiction of case involving federal question and 
more than $10,000 in controversy) ; 28 U.S.C. § 1343(4) (original 
jurisdiction of civil action authorized by law to recover damages or 
secure other relief under any law providing for protection of civil 
rights, including right to vote; not relevant to this case) ; 28 U.S.C. 
§§ 2201-02 (declaratory relief proper in case of actual controversy 
within the court’s jurisdiction; no separate grant of jurisdiction) ; 
28 U.S.C. § 2282 (three-judge court required in case seeking injunc- 
tion against enforcement of allegedly unconstitutional Act of 
Congress; no separate grant of jurisdiction) ; 42 U.S.C. § 1971(a) 
(1)-(2) (right to vote protected; no grant of jurisdiction) ; 42 
U.S.C. § 1981 (equal rights under the law protected; no grant of 
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As is readily apparent, the only colorable allegation of 
jurisdiction is 28 U.S.C. § 1331(a).* However, even if this 
action did literally ‘‘arise under the Constitution’’ and, 
therefore, under the seemingly all-embracing language of 
section 1331(a) which, we submit, it does not, Congress 
never intended that section to embrace a case of this nature. 

Indeed, the Congress has strongly indicated an intent to 
withhold jurisdiction from the courts in the present case. 
The only section of the Judicial Code specifically conferring 
jurisdiction to recover possession of office, 28 U.S.C. § 1344, 
limits such jurisdiction to certain instances where the right 
to vote has been denied. Moreover, and very explicitly, it 
excepts even from that limited jurisdiction cases involving 
the offices of ‘elector of President or Vice President, United 
States Senator, Representative in or delegate to Congress, 
or member of a state legislature.” 

The legislative history of section 1344 plainly indicates 
that it was intended to deny jurisdiction to federal courts 
in eases such as this. The section was first enacted as sec- 
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jurisdiction) ; and 42 U.S.C. § 1983 (person depriving another of 
constitutional rights under color of state or territorial statute 
liable to party injured; no grant of jurisdiction). 

Most of the other sections recited in the complaint obviously 
do not confer any subject matter jurisdiction on the district courts. 
To the narrow extent that 28 U.S.C. § 1343(4) might be read to 
confer jurisdiction as to claims of federal deprivation of civil 
rights protected by “Act of Congress,” the related Acts of Congress 
invoked, 42 U.S.C. §§ 1971(a) (1)-(2), 1981, 1983, deal either with 
state action or with specific acts (arguably federal) of voter dis- 
crimination, such as tests of literacy, that are not alleged to have 
been involved here. Those acts cannot conceivably be read to 
include protection against an internal determination of the House 
of Representatives done under color of the Constitution. 


* The fact that section 1331(a) jurisdiction requires a certain 
minimum in controversy (now $10,000) is further evidence that 
the statute should not be read to cover this case. In a matter of 
this fundamental constitutional concern, it hardly seems likely that 
Congress should have intended the jurisdiction of the federal courts 
to turn on the happenstance of the requisite minimum jurisdic- 
tional amount. 


46 


‘tion 23 of the ‘‘Force Act’? of May 31, 1870, ch. 114, 16 
Stat. 146. The purpose of the specific exceptions was de- 
scribed on the floor of the House as follows: 

“Tt was thought important by the conference com- 
mittee that the courts of the United States under no 
possible condition of things should be authorized to 
intervene to settle any case of contest whatever about 
the election of members of Congress, about the elec- 
tion of electors for President or Vice President of the 
United States, or about the election of the members 
of a State Legislature, leaving the last under the con- 
stitutions of .1e several States to be settled exclu- 
sively by the bodies to which they were elected.” 
Cone. Grozz, 41st Cong., 2d Sess. 3872 (1870). 


When Congress created general federal question juris- 
diction in 1875, it seems most unlikely that it could have 
intended to confer jurisdiction which it had expressly with- 
held only five years earlier. Act of March 3, 1875, ch. 137, 
[§ 1], 18 Stat. 470 (now 28 U.S.C. § 1331). 

In Johnson v. Stevenson, 170 F.2d 108 (5th Cir. 1948), 
cert. denied, 336 U.S. 904 (1949), the court unanimously held 
that section 1344 deprived the United States courts of juris- 
diction to try title to the office of United States Senator, 
and a like conclusion necessarily follows in this suit which 
seeks to try the title to the office of a Member of the House 
of Representatives. In this suit, which unlike Johnson is 
brought against Members of the House, the court’s con- 
clusions as to lack of judicial power have even greater force. 


Thus, we submit, the subject matter of this suit does not 
come within the judicial power delegated to the courts in 
article II, is not a case or controversy arising in law and 
equity as described in article III, section 2 and is not de- 
scribed by any jurisdictional statute. If we are correct on 
any one of those three points, the decision below must be 
affirmed since there is a lack of subject matter jurisdiction 
under the criteria of Baker v. Carr. 
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POINT If 
In Addition, This Case Presents a Political Question 
Which Is Not Within the Courts’ Subject-Matter Juris- 
diction And Is Not Justiciable. 


Chief Justice Marshall long ago identified the problem 
involved here: 


“‘Questions in their nature political, or which are, 
by the constitution and laws, committed to the execu- 
tive, can never be made in this court.’’ Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 170 (1803) (empha- 
sis added). 


It has become a cornerstone of our jurisprudence that: 


‘There are several other questions, also, which 
may arise under our form of government that are not 
properly of judicial cognizance. They originate in 
political matters, extend to political objects, and do 
not involve any pecuniary claims or consequences 
between individuals, so as to become grounds for 
judicial inquiry. These questions are decided some- 
times by legislatures, or heads of departments, or by 
public political bodies, and sometimes by officers, 
executive or military, so as not to be revisable here. 

“< |. we cannot rightfully settle those grave poli- 
tical questions .. . ; our duty is to take for a guide 
the decision made on them by the proper political 
powers, and, whether right or wrong - . - enforce it 
till duly altered. ...”? Luther v. Borden, 48 US. 
(7 How.) 1, 55-56 (1849) (dissenting opinion). See 
also id. at 47 (opinion of the Court). 


The most recent Supreme Court analysis of the political 
question doctrine is contained in Baker v. Carr, 369 U.S. 
186 (1962). There the Court concluded that “it is the 
relationship between the judiciary and the coordinate 
branches of the Federal Government . . . which gives rise 
to the ‘political question’ ’’ and that “‘nonjusticiability of 
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a political question is primarily a function of the separation 
of powers.’’ Id. at 210. 

The Court then delineated the standards which identify 
a political question: 

‘¢Prominent on the surface of any case held to 
involve a political question is found a textually 
demonstrable constitutional commitment of the issue 
to a coordinate political department; or a lack of 
judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding with- 
out an initial policy determination of a kind clearly 
for non-judicial discretion; or the impossibility of a 
court’s undertaking independent resolution without 
expressing lack of the respect due coordinate 
branches of government; or an unusual need for un- 
questioning adherence to a political decision already 
made; or the potentiality of embarrassment from 
multifarious pronouncements by various depart- 
ments on one question.’’ 369 U.S. at 217 (emphasis 
added). 


As that formulation makes clear, the several standards 
are framed in the alternative and if any one is ‘‘inextricable 
from the case at bar,’’ a political question is present. At 
least five of the criteria enunciated in Baker v. Carr are 
inextricable from this case. 


A. Article L, Section 5 of the Constitution Commits This 
Case to the House for Final Resolution. 

The first test laid down by the Supreme Court, and the 
most significant for present purposes, is whether there is 
‘*a textually demonstrable constitutional commitment of the 
issues to a coordinate political department.’’ Ibid 

The Constitution makes clear that the subject matter of 
this case is for decision by the House of Representatives 
alone. 

Article I, section 5 provides: 

‘Hach House shall be the Judge of the Elections, 
Returns and Qualifications of its own Members... .?? 
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In fact, all four clauses of article I, section 5 deal only with 
matters of internal governance and regulation of each 
House, matters of discretion and power which are expressly 
and exclusively delegated. 

As our prior historical development demonstrates (pp. 
23-27, supra), the careful commitment of those matters ex- 
clusively to the legislature was one product of the long 
struggle for legislative independence. 

Moreover, cases such as Barry v. United States ex rel. 
Cunningham, 279 U.S. 597 (1929), and the others discussed 
above (pp. 33-35, supra), demonstrate that the courts have 
repeatedly recognized the exclusive commitment to the 
legislature of the power to judge the qualifications of its 
members. eS 

It thus is manifest from the literal text of the Constitu- 
tion, its history and the apposite case law that the subject 
matter involved in this case is expressly and ‘‘demon- 
strably’? committed by the Constitution to the House for 
resolution.* 


B. Additional Indicia of a Political Question Are Also 
Inextricably Present in This Case. 


In addition, four of the other tests in Baker v. Carr are 
also present here. 


First, there‘is in this ease a “lack of judicially discover- 
able and manageable standards for resolving it.”’ 369 U.S. 
at 217. Here the problems to be resolved are what stand- 
ards an individual Member of Congress should apply when 


* While scholars and textwriters have disagreed on the criteria 
which delineate a political question in other contexts, all we have 
found agree that the power to judge the qualifications of members 
of the House is a political question for exclusive resolution by the 
House. Cuaree 253; Dodd, Judicially Non-Enforceable Provisions 
of the Constitution, 80 U. Pa. L. Rev. 54, 56 (1931) ; Sharpf, Judicial 
Review and the Political Question: A Functional Analysis, 75 YALE 
L. J. 517, 540 (1966) ; Wechsler, Toward Neutral Principles of Con- 
stitutional Law, 73 Harv. L. Rev. 1, 6-10 (1959) ; Note, The Political 
epee and Adam Clayton Powell, 31 Aupany L. Rev. 

(1967). 
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voting on the qualifications of another Member and what 
each Member’s vote should be in the case of Mr. Powell. 
Standards for resolving those problems are, we submit, not 
discoverable by an article III court and clearly not manage- 
able, as the utter lack of case law on the subject indicates. 
Cf. Coleman v. Miller, 307 U.S. 433 (1939). 

Second, this case is impossible to decide ‘without an 
initial policy determination of a kind clearly for nonju- 
dicial discretion.”? Baker v. Carr, 369 U.S. at 217. The 
kind of determination required of the Members of the House 
in determining the qualifications of Members and excluding 
or expelling Members involves an obvious discretion and 
policy determination with which courts cannot interfere. 

Third, it is impossible for a court to undertake indepen- 
dent resolution of this controversy ‘without expressing 
lack of the respect due coordinate branches of government.” 
Ibid. The question is what respect this court must accord 
the House of Representatives. Quite apart from the bar to 
questioning contained in the Speech or Debate Clause, we 
submit it to be self-evident that the Members of the House 
are due at least the minimal respect of not having their 
vote on a particular matter interfered with or mandated. 

Fourth, and finally, we think it also self-evident that 
this matter presents ‘‘the potentiality of embarrassment 
from multifarious pronouncements by various departments 
on one question.’’ Ibid. 


C. The Political Question Present in This Case Is Not 
Within the Subject-Matter Jurisdiction of This or Any Other 
Federal Court. . 

Baker v. Carr distinguished between withholding judi- 
cial relief because of a lack of federal jurisdiction—subject- 
matter jurisdiction—and because of the inappropriateness 
of the subject matter of the case for judicial consideration— 
nonjusticiability. 

“In the instance of nonjusticiability, considera- 
tion of the cause is not wholly and immediately fore- 
closed; rather, the Court’s inquiry necessarily pro- 
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ceeds to the point of deciding whether the daty 
asserted can be judicially identified and its breach 
judicially determined, and whether protection for 
the right asserted can be judicially molded. In the 
instance of lack of jurisdiction the cause either does 
not ‘arise under’ the Federal Constitution, laws or 
treaties (or fall within one of the other enumerated 
categories of Art. II, § 2), or is not a ‘case or contro- 
versy’ within the meaning of that section; or the 
cause is not one described by any jurisdictional 
statute.”? Baker v. Carr, 369 U.S. at 198. 


However, in the context and circumstances of this case, 
we submit that the political question involved forecloses 
any decision by this Court both because of lack of subject- 
matter jurisdiction and because of nonjusticiability. No 
matter which concept is applied, the complaint must be 
dismissed because no court has the power to proceed. 

Baker v. Carr, of course, did not involve a political 
question. Furthermore, the Court’s review of prior poli- 
tical question cases was made ‘‘solely to demonstrate that 
neither singly nor collectively do these cases support a 
conclusion that this apportionment case is nonjusticiable, 
we of course do not explore their implications in other 
contexts.’’ 369 U.S. at 210. Thus Baker v. Carr in no 
way impairs the continuing vitality of a long series of 
prior Supreme Court decisions holding that the particular 
political questions there involved were not appropriate 
subject matters of federal jurisdiction. 

Like the instant case, those cases involve the considera- 
tion of functions manifestly committed by the Constitution 
to a coordinate branch of the federal government. 

Prominent among those authorities are cases involving 
alleged violations of the Guaranty Clause (other than those 
eases which raised reapportionment and redistricting 
issues). Those cases hold that federal courts have no sub- 
ject-matter jurisdiction whatever to determine whether 
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state action has deprived the citizens of a state of a ‘‘Re- 
publican Form of Government”’ since that question has 
been constitutionally committed to Congress. Pacific 
States Tel. & Tel. Co. v. Oregon, 223 US. 118, 151 
(1912) ; Kiernan v. City of Portland, 223 U.S. 151, 164, 166 
(1912); Taylor & Marshall v. Beckham (No. 1), 178 US. 
548, 578 (1900); Georgia v. Stanton, 73 U.S. (6 Wall.) 50 
(1868). In all four cases, the Supreme Court held that there 
was no subject-matter jurisdiction.* 

In Luther v. Borden, supra, the Supreme Court reminded 
the judiciary that ‘‘while it should always be ready to meet 
any question confided to it by the Constitution, it is equally 
its duty not to pass beyond its appropriate sphere of 
action, and to take care not to involve itself in discussions 
[such as the application of the Guaranty Clause] which 
properly belong to other forums.’ Id. at 47 (emphasis 
added). 

So too, political questions involving the enactment of 
constitutional amendments have generally been regarded 


as expressly entrusted to Congress by article V of the Con- 
stitution. Cf. Dillon v. Gloss, 256 U.S. 368 (1921). When 
a majority of five suggested in dicta that the courts might 
possess some power to review congressional judgments on 
those matters, Coleman v. Miller, 307 U.S. 433 (1939), they 


* Article IV, section 4 provides: 


“The United States shall guarantee to every State in this 
Union a Republican Form of Government. ...” 


It is noteworthy that nowhere in article IV, section 4 does the 
term “Congress” or “Houses of Congress” appear expressly. Never- 
theless, the courts have uniformly held that the “guarantee” ac- 
corded by the Clause has been entrusted to Congress and may not 
be enforced by the courts. See also Highland Farms Dairy, Inc. 
vy. Agnew, 300 U.S. 608, 612 (1937) ; Ohto ex rel. Bryant v. Akron 
Park District, 281 U.S. 74, 80 (1930). Having reached that con- 
clusion with respect to a constitutional provision that nowhere 
mentions the Congress, the courts, it seems to us, have little choice 
but to reach a similar conclusion with respect to a constitutional 
provision (article I, section 5) that expressly and specifically com- 
mits the matter in issue here to “Each House.” 
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were sharply rebuked by Mr. Justice Black joined by three 
other Justices (Douglas, Frankfurter and Roberts) in clear 
and uncompromising language having much relevance to 
the present case: 


‘Since Congress has sole and complete control 
over the amending process, subject to no judicial re- 
view, the views of any court upon this process can- 
not be binding upon Congress, and insofar as Dillon 
v. Gloss attempts judicially to impose a limitation 
upon the right of Congress to determine final adop- 
tion of an amendment, it should be disapproved. .. . 


‘‘Congress, possessing exclusive power over the 
amending process, cannot be bound by and is under no 
duty to accept the pronouncements upon that exclu- 
sive power by this Court or by the Kansas courts. 
Neither state nor federal courts can review that 
power. Therefore, any judicial expression amount- 
ing to more than mere acknowledgment of exclusive 
Congressional power over the political process of 
amendment is a mere admonition to the Congress in 
the nature of an advisory opinion, given wholly with- 
out constitutional authority.’’ 307 U.S. at 459-60. 


Relying on those cases, therefore, we conclude that 
federal courts do not have subject-matter jurisdiction to 
decide a political question such as the qualifications of a 
Member-elect which has been expressly and exclusively com- 
mitted to the House. That conclusion is especially compel- 
ling when, as is the case here, Members of the House 
themselves are parties and the court is asked to enter relief 
directly against them as representing the House itself. 
Cf. Georgia v. Stanton, supra; Mississippi v. Johnson, 
71 US. (4 Wall.) 475 (1867).° 


* That conclusion is further fortified by the bar to this action 
raised by the Speech or Debate Clause as discussed in Point I, 
supra, and by the conventional lack of subject-matter jurisdiction 
discussed in Point II, supra. 
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D. The Political Question Presented in This Case Is Also 
Nonjusticiable. 

A political question is by definition nonjusticiable. That 
means, to paraphrase Mr. Justice Brennan in Baker v. Carr, 
that the duty asserted cannot be judicially identified, its 
breach cannot be judicially determined and protection for 
the right asserted cannot be judicially molded. 369 US. 
at 198.* 

Illustrative of the nonjusticiability of this matter is the 
complete inability of any court to mold or grant any of the 
relief sought. 

The first and most formidable barrier is the Speech or 
Debate Clause, which, as we have previously demonstrated 
(pp. 17-32 supra), precludes this court from interfering 
in the legislative process by questioning the Members for 
their vote on Mr. Powell. Secondly, there is the privilege 
from arrest given to each Member in article I, section 6 
which renders any attempt to enforce an order against the 
House ineffectual and unconstitutional. The framers could 
not have intended judicial review of decisions of the House 
pursuant to article I, section 5 because such review would 
have inevitably sparked a confrontation between the 
branches of government which the Speech or Debate and 
Privilege from Arrest Clauses were designed to prevent. 

Accordingly, our courts have uniformly held that neither 
injunction, mandamus nor declaratory relief is available 
against the Members and agents of the House respecting 
official action within the House. 

In Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1867), 
for example, the Supreme Court held that its equity power 
was limited by the separation of powers: 


‘¢Neither [the legislative nor the executive branch] 
can be restrained in its action by the judicial depart- 


* Appellants argue that under Baker v. Carr, dismissal should 
not be for lack of jurisdiction. Br. 23-35. We disagree. However, 
accepting their position arguendo, it is well to point out that our 
motion to dismiss below was also grounded upon the complaint’s 
failure to state a claim. 
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ment; though the acts of both, when performed, are, 
in proper cases, subject to its cognizance.” Id. at 500. 


More recently, the same rule was reiterated in Trimble v. 
Johnston, 173 F. Supp. 651, 652-53 (D.D.C. 1959) : 


“(T]he judicial branch of the Government may 
not control or direct the legislative or executive de- 
partments. Thus, the Federal courts may not issue 
an injunction or a writ of mandamus against the 
Congress.’’ 


No previous action has sought to enjoin the entire 
Congress or either house thereof. There have been cases 
which attempted to enjoin congressional committees. In 
those cases the courts have uniformly determined that such 
an action will not lie. It follows a fortiori that this suit 
is barred. 

In Hearst v. Black, 66 App. D.C. 313, 87 F.2d 68 (1936), 
suit was brought to enjoin a Senate subcommittee from 
copying and using telegraph messages in alleged violation 
of various constitutional and statutory provisions. The 
court of appeals held that the suit could not be entertained, 
stating, 

‘¢['T The universal rule, so far as we know it, is 
that the legislative discretion in discharge of its con- 
stitutional functions, whether rightfully or wrong- 
fully exercised, is not a subject for judicial interfer- 
ence.’? Id. at 316-17, 87 F.2d at 71-72. 


Accord, Pauling v. Eastland, 109 U.S. App. D.C. 342, 288 
F.2d 126, cert. denied, 364 U.S. 900 (1960); Mins v. Mc- 
Carthy, 93 U.S. App. D.C. 223, 209 F.2d 307 (1953) (court 
will not enjoin congressional hearing) ; Randolph v. Willis, 
220 F. Supp. 355 (S.D. Cal. 1963) (court will not enjoin 
hearing of House Committee on Un-American Activities) ; 
Methodist Federation v. Eastland, 141 F. Supp. 729 (D.D.C. 
1956) (court will not enjoin Senate subcommittee from pub- 
lication of report) ; Fischler v. McCarthy, 117 F. Supp. 648, 
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647-50 (S.D.N.Y.) (court will not enjoin Senator from com- 
pelling production of documents), aff’d on other grounds, 
218 F.2d 164 (2d Cir. 1954).* 

The agents of the House named in the complaint are also 
immune from any injunction for much the same reasons 
that are applicable to the Members themselves. As we have 
shown, the Speech or Debate Clause protects the nonmem- 
ber agents from suit. See pp. 30-32, supra. Directly in point 
is Methodist Federation v. Eastland, 141 F. Supp. 729 
(D.D.C. 1956). There a three-judge court, in a suit to en- 
join publication of a document ordered published by a con- 
current resolution of both Houses, dismissed for failure to 
state a claim as to the Public Printer and the Superintend- 
ent of Documents. The court held, ‘‘We have no more au- 
thority to prevent Congress, or a committee or public officer 
acting at the express direction of Congress, from publish- 
ing a document than to prevent them from publishing the 
Congressional Record.’’ 141 F. Supp. at 731-32. See also 
Bradlaugh v. Gossett, 12 Q.B.D. at 27.°* 


Appellants’ efforts to obtain relief in the nature of man- 
damus under 28 U.S.C. § 1361 are completely misplaced in 
view of the barriers described above. See Trimble v. 
Johnston, 173 F. Supp. 651, 653 (D.D.C. 1959) (‘‘the judi- 
cial branch . . . may not control or direct the legislative 


© A further reason why injunctive relief cannot be granted is 
the long-recognized rule that there is no “federal equity power” 
to determine title to a public office. See Baker v. Carr, 369 U.S. at 
231. Thus, it has been held that a federal court lacks power to 
enjoin a state proceeding to remove a public officer, Walton v. 
House of Representatives, 265 U.S. 487 (1924) ; In re Sawyer, 124 
U.S. 200 (1888), and to enjoin the removal of a federal officer, 
Keim v. United States, 177 U.S. 290 (1900) ; White v. Berry, 171 
U.S. 366, 376 (1898) ; Ex parte Hennen, 38 U.S. 230 (1840). 


** The analogous doctrine of sovereign immunity, barring suits 
to compel a government official to take official action (except in 
the limited class of cases where mandamus lies) is also applicable. 
See, e.g., United States ex rel. Brookfield Constr. Co. v. Stewart, 
234 F. Supp. 94 (D.D.C.), aff’d, 119 U.S. App. D.C. 254, 339 F.2d 
753 (1964) ; Randolph v. Willis, 220 F. Supp. 355 (S.D. Cal. 1963). 
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... department. . . . Thus, the Federal Courts may not 
issue ...a Writ of Mandamus against the Congress.’’). 
Moreover, neither the Members nor the agents of the 
House are officers or employees of the United States within 
the meaning of section 1361. The Act does not define the 
words ‘‘officer or employee of the United States or any 
agency thereof,” nor is there any general definition of those 
terms applicable to title 28 or to the code as a whole. How- 
ever, the legislative history makes clear that the statute 
was not aimed at legislative officials. Both committee re- 
ports stated that the primary purpose of the bill was to 
facilitate ‘“‘review by the Federal courts of administrative 
actions.’? There is no suggestion in the reports of an intent 
to cover Members of Congress or officers or employees of 
Congress. S. Rep. No. 1992, 87th Cong., 2d Sess. (1962) ; 
ER. Rep. No. 536, 87th Cong., Ist Sess. (1961). 
Consideration of the bill in the Senate and the Honse 
themselves was perfunctory. However, the manager of the 
bill in the House stated that it was instigated by the 


‘‘growth in the size and power of the executive branch of 
the Government.’? 107 Cone. Rec. 12157 (1961). Surely if 
Congress had intended to subject its members and agents to 
questioning by the courts, some extensive reference would 
have been made to the point in the committee reports or 
in debate.* 


* Further indication of the congressional understanding that 
legislative officials and personnel were not covered by the statute is 
derived from the constitutional precedents. See, ¢.g., 17 Op. ArT’y 
Gen. 419, 420 (1882) (“a member of Congress is not (it seems) an 
officer of the United States in the constitutional meaning of the 
term”); Dropps v. United States, 34 F.2d 15, 17 (8th Cir. 1929), 
cert. denied, 281 U.S. 720 (1930) (in the constitutional sense an 
“officer of the United States . . . is one who is appointed by the 
president or by a court of law or by the head of a department”) ; 
Hare v. Harwitz, 248 F.2d 458, 461 (2d Cir. 1957) (“The phrase 
‘officer of the United States’. . . is understood as referring only 
to those officials appointed by the President, by members of his 
Cabinet or by the courts”). See also United States v. Mouat, 124 
U.S. 303. (1888) ; United States v. Germaine, 99 U.S. 508 (1878) ; 
Kennedy v. United States, 146 F.2d 26 (5th Cir. 1944). 
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Moreover, mandamus will lie only to compel perform- 
ance of a ministerial duty and never to impinge upon official 
discretion. Certainly, mandamus does not lie to compel a 
Member of Congress to vote or refrain from voting, or to 
take or refrain from taking any other action within the 
House in the course of his official duties. Compare Marbury 
y. Madison, 5 U.S. (1 Cranch) 137, 170 (1803) with Panama 
Canal Co. v. Grace Line, Inc., 356 U.S. 309, 318 (1958). 

Similarly, what cannot be done directly against the 
House cannot be done indirectly by mandamus against offi- 
cers of the House. For example, to require the Speaker to 
administer the oath despite the opposition of over two- 
thirds of the Members is either ineffective or simply a way 
of ordering the House to cause the oath to be administered. 
In either case, administering the oath under those circum- 
stances can hardly be considered a ministerial act. 

Mandamus is also barred by a variety of other familiar 
principles. With respect to the request for a mandate to 
the Sergeant-at-Arms to pay Mr. Powell, there is a statu- 
tory duty under 2 U.S.C. § 78 imposed upon the Sergeant- 
at-Arms to pay the Members ‘‘as provided by law.’’? But 
even if a command to the Sergeant-at-Arms to pay money 
to a Member were otherwise permissible, it would be barred 
because mandamus does not lie where other relief is avail- 
able. United States, ex rel. Girard Trust Co. v. Helvering, 
301 U.S. 540 (1937) ; Marbury v. Madison, 5 U.S. (1 Cranch) 
at 169. Under 28 U.S.C. § 1491, a Member of Congress can 
sue in the Court of Claims for his salary. See Wilson v. 
United States, 44 Ct. Cl. 428 (1909). 

Again, with respect to the request for mandamus to 
the Doorkeeper to admit Mr. Powell to the House, man- 
damus is inappropriate. Ex-Members of the House are 
required to be admitted to the hall. Descuier, RuEs or 
THE Hovse or Representatives, H.R. Doc. No. 374, 88th 
Cong., 2d Sess. §919 (1965) [hereinafter cited as ‘‘Dzs- 
cuuER’’]. There is no suggestion that Mr. Powell would be 
barred from entry if he attempted to exercise that preroga- 
tive. 
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Finally, with respect to the general prayer to havé 
Mr. Powell accorded “‘rights, privileges and emoluments”’ 
to which a duly elected and qualified Representative is en- 
titled, a directive so expressed is too vague to be an appro- 
priate subject either of relief by injunction or mandamus.* 

It is irrelevant that appellants, in addition to an injunc- 
tion, seek declaratory relief. As Pauling v. Eastland, 109 
U.S. App. D.C. 342, 288 F.2d 126, cert. denied, 364 US. 
900 (1960), makes clear, declaratory relief will not lie where 
suit for an injunction is barred by the separation of powers. 
Accord, Fischler v. McCarthy, 117 F. Supp. 643, 649-50 
(S.D.N.Y.), aff’d on other grounds, 218 F.2d 164 (2d Cir. 
1954); Randolph v. Willis, 220 F. Supp. 355, 360 (S.D. 
Cal. 1963). 

Appellants thus do not overcome the defects of their 
prayer for injunctive or mandatory relief by limiting their 
prayer to one for declaratory relief. Where there is no 
power to award injunctive or mandatory relief, there is 
no power to attempt to accomplish the same result in- 


directly by a declaratory judgment. And, this is particu- 
larly compelling when the absence of judicial power is 
brought about by the doctrine of separation of powers— 
the exclusive commitment of the matter in controversy to 


* The state cases cited by appellants in which mandamus was 
issued against state legislative officials are not even remotely on 
point. See, ¢.g., State ex rel. Donnell v. Osburn, 147 S.W.2d 1065 
(Mo. 1941) ; State ex rel. Benton v. Elder, 31 Neb. 169, 47 N.W. 
710 (1891). First, none of them involved 28 U.S.C. § 1361, a 
federal statutory provision which by its terms does not apply to 
members or agents of the House. Second, those cases, in the main, 
involved acts of a purely ministerial nature (compelling the 
Speaker to open and publish election returns) and not the wholly 
discretionary act of judging the election and qualifications of a 
candidate to a contested office. The distinction between those two 
acts—opening and publishing election returns, a ministerial act, 
and judging the elections and qualifications of political candidates, 
a discretionary act—was clarified in the subsequent Nebraska deci- 
sion, State v. Van Camp, 54 N.W. 118, 118 (Neb. 1893), where the 
court made clear that State ex rel. Benton v. Elder, supra, did not 
apply to the discretionary act of judging elections and qualifica- 
tions. See also French v. Senate of California, 146 Cal. App. 604, 
80 P. 1081 (1905). 
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a coordinate branch of the Government. See, e.g., Perkins 
v. Lukens Steel Co., 310 U.S. 113, 127-28 (1940); Pauling 
v. McNamara, 107 U.S. App. D.C. 372, 331 F.2d 796 (1963), 
cert. denied, 377 U.S. 933 (1964); Goldstein v. Johnson, 
87 U.S. App. D.C. 159, 184 F.2d 342 (1950), cert. denied, 
340 U.S. 879 (1951) ; United States ex rel. Jordan v. Ickes, 
79 U.S. App. D.C. 114, 143 F.2d 152, cert. denied, 320 U.S. 
801 (1944) ; Doehler Metal Furniture Co. v. Warren, 76 U.S. 
App. D.C. 60, 129 F.2d 43, cert. denied, 317 U.S. 663 (1942). 
It is thus beyond the power of this or any other federal 
court to mold any of the relief requested by appellants. 
That being so, this court is compelled to hold that the sub- 
ject matter of this suit—a political question—is wholly 
nonjusticiable and beyond its competence to resolve. 


POINT IV 


Appellants’ Ancillary Allegations Do Not Confer 
Jurisdiction Upon the Courts and, in Any Event, Are 


Without Merit. 


Perhaps aware that their basic claim cannot be con- 
sidered by any court, appellants have attempted to find some 
other peg for their claim that the exclusion of Mr. Powell 
was improper. They contend that he was denied substan- 
tive and procedural due process of law, and that his exclu- 
sion was a bill of attainder and (on appeal but not in their 
complaint) discrimination based upon race.* Br. 52-62. 
Even if those allegations had merit, they would not confer 
jurisdiction upon the courts to review this case for the 
reasons stated in Points I, II and III. 

Moreover, those additional claims are so intertwined 
with the House’s exercise of its power to judge the qualifica- 


* Appellants have apparently abandoned a number of earlier 
contentions. They no longer contend that the action of the House 
violated the sixth amendment (Complaint, para. 14), the prohibi- 
tion against ex post facto laws (Complaint, para. 13), the prohi- 
bition against cruel and unusual punishment (Complaint, para. 13), 
or a eG tenth, or nineteenth amendments (Complaint, paras. 
12(d), 19). 
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tions of its Members, an exercise which is clearly a political 
question, that those contentions themselves raise non- 
justiciable political questions. See Baker v. Carr, 369 U.S. 
186, 226-28 (1962) ; Pacific States Tel. & Tel. Co. v. Oregon, 
223 U.S. 118, 150-51 (1912). 

While we thus maintain that no court can properly con- 
sider appellants’ contentions, we feel obligated to demon- 
strate briefly that they are without merit. 


A. The House Did Not Deny Appellants Substantive Due 
Process. 

Appellants contend that the standards of conduct by 
which Mr. Powell was judged by the House were not known 
before Mr. Powell was excluded. Br. 54; Memorandum for 
Summary Reversal 24-27. In other words, they claim that 
Mr. Powell was not on notice that misuse of public funds, 
breach of public trust, contumacious evasion of lawful proc- 
esses of the courts and failure to cooperate with investiga- 
tions of his conduct authorized by the House might dis- 
qualify him for membership in the House.* 

In fact, however, there is a very substantial body of pre- 
cedent which Professor Chafee describes as ‘‘a sort of 
legislative common law’’ established by the House and the 
Senate ‘‘to cover certain obvious cases of unfitness.’’ 
Cuarer 257. In those cases of obvious unfitness, both houses 
have excluded or expelled members-elect or members.** 

Especially apt is the case of B. F. Whittemore. 1 
Hinps, Precepents or THE House or REPRESENTATIVES 
§ 464 (1907) [hereinafter cited as ‘‘Hivps’’]; 2 Hips 
§ 1273; Legislative Reference Service, Precedents of the 
House of Representatives Relating to Exclusion, Expul- 
sion and Censure 48, 163-64 (1967) [hereinafter cited as 
‘“‘LRS’’]. Whittemore, while a Member of the House from 
South Carolina, was found to have sold appointments to the 
military and naval academies. Before a vote could be 
taken on expulsion, Whittemore resigned. He was then 


*Compare 18 U.S.C. §§ 201(¢), 287, 371, 641, 1001 (1964). 
** Those cases are summarized in Appendix C hereto. 
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reelected, and the House excluded him by a vote of 130 
to 24. Ibid; Cone. Goze, 41st Cong., 2d Sess. 4674 (1870). 
Another case involving misuse of public office for per- 
sonal gain is that of Frank L. Smith of Illinois. Svus- 
COMMITTEE ON Priviteces anp Execrions, Senate Commir- 
TEE on Ruxes aNp ApMINiIsTRATION, Senate Exection, Ex- 
PULSION AND CEeNsURE Cases, S. Doc. No. 71, 87th Cong., 
2d Sess. 122-23 (1962) [hereinafter cited as ‘‘SenatE 
Caszs’’]. Smith was excluded from the Senate because, 
while a member of a state agency regulating utilities, he 
accepted large campaign contributions from Samuel Insull 
and because Smith had made excessive campaign expendi- 
tures. The vote in favor of exclusion was 61 to 23. Ibid. 
There are other instances of exclusion for actions evi- 
dencing moral turpitude. Senator William Lorimer of 
Illinois was excluded because members of the state legisla- 
ture had been bribed to obtain his election to the Senate. 
Id. at 100-01. William S. Vare of Pennsylvania was ex- 
cluded from the Senate because he had engaged in acts 
of corruption and fraud in the primary prior to his elec- 
tion to the Senate. Id. at 119-22. George Q. Cannon of 
the Territory of Utah was excluded because he was 
an admitted polygamist in open violation of a federal 
statute. 1 Huxps 4 473; LRS 49. Brigham Roberts of the 
State of Utah was excluded because he had been convicted 
for violating the polygamy statute. 1 Hips §§ 474-80; LES 
65-108. Victor Berger of Wisconsin, at the time of exclu- 
sion, had been convicted for sedition (6 Cannon, PRECE- 
DENTS OF THE House oF REPRESENTATIVES §§ 56-59 (1935) 
[hereinafter cited as ‘‘Cannon’’]; LRS 110-22), and sub- 
sequently, when his conviction was reversed on appeal and 
prosecution of the charges dropped, Mr. Berger was re- 
elected and admitted to the House (CHarze 268 n.30). 
The most recent prior instance in which either house 
has considered excluding a single member-elect was the case 
of Theodore G. Bilbo of Mississippi. That was in 1947, when 
Mr. Powell was a Member of Congress. ConGREsSIONAL 
Dmecrtory, 80th Cong., Ist Sess. 164 (1947). Senator Bilbo, 
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who had served 12 years in the Senate, was not sworn in at 
the opening of the 80th Congress, pending an investigation 
of charges that he had accepted substantial gifts from war 
contractors and that he had attempted to prevent Negroes 
from voting in a primary. Senator Bilbo’s credentials were 
tabled, and a final adjudication made unnecessary by his 
death. SenarTe Cases 142-44. 

Mr. Powell’s awareness and affirmative acceptance of 
the power of each house to exclude a member-elect is under- 
scored by his vote upon the resolution regarding the Missis- 
sippi Members in 1965. There, in response to a challenge 
to the entire Mississippi delegation’s taking the oath, a 
resolution was offered which would dismiss the challenge 
and seat the delegation. Mr. Powell voted against that 
resolution. 111 Cone. Rec. 24291 (1965). 

Beyond doubt, Mr. Powell had ample notice to satisfy 
substantive due process.” 


B. Appellants’ Procedural Due Process Claim Is Without 


Substance. 


(1) Mr. Powell Has Deliberately Waived Any Proced- 
ural Due Process Objections. 

Appellants maintain that Mr. Powell was not given (1) 
notice of the specific charges which, if proven, would justify 
exclusion or expulsion; (2) effective assistance of counsel; 
(3) the rights of confrontation and cross-examination of 
adverse witnesses; (4) a decision supported by substantial 
evidence; and (5) the right to assert constitutional objec- 
tions without punishment or discipline therefor. Br. 55-59 ; 
Memorandum for Summary Reversal 28-37. 


* American history abounds with instances of exclusion and 
expulsion from legislative bodies other than those discussed above. 
See generally GREENE, THE Quest ror Power: Tae Lower Houses 
or ASSEMBLY IN THE SoUTHERN Roya Cotontes 198-99 (1963) 
(citing cases of exclusion and expulsion from colonial legislatures 
for, among other things, misdemeanors, felonies, extortion and 
misappropriation of public funds) ; CLARKE, PARLIAMENTARY Privi- 
LEGE IN THE AMERICAN CoLontEs 195 n.58 (1943) (concluding that 
there were at least 100 such cases in the colonies). 
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On their face, those contentions are without substance. 
Mr. Powell chose on the express advise of counsel to 
limit his participation in the hearings before the Select 
Committee, Hearings Before Select Committee 255, on 
the sole and express ground that the Committee had 
no jurisdiction whatsoever to inquire into anything be- 
yond his age, citizenship and inhabitancy. Id. at 60-64, 
109-13. As his brief submitted at the close of the hearings 
makes clear, Mr. Powell was advised by counsel ‘‘for that 
reason, and for that reason only, . . . not to participate in 
the hearings of the Committee which extend beyond such 
limitations.’’ Id. at 255 (emphasis added). 

Mr. Powell’s conduct before the Select Committee thus 
satisfied the strictest standards of waiver. Johnson v. 
Zerbst, 304 U.S. 458, 464 (1938). 

When the question of his seating was brought before 
the entire House, the body possessing the authority to ad- 
judicate the question, Mr. Powell again chose to stay away.* 
Mr. Powell cannot now maintain that he was denied pro- 
cedural due process with respect to proceedings in which 
he declined upon the advice of counsel to participate. 


(2) Mr. Powell Was Accorded the Procedural Rights 
Required by House Precedents. 


Appellants contend that the procedure followed here 
was not consistent with House precedent. Br. 55-56. The 
House is not bound by any particular set of procedures. 
Article I, section 5. It has, however, attempted to accord 
Members such rights as are necessary to promote the ascer- 
tainment of truth. See Hearings Before Select Commit- 
tee 30. 

The rules of the House, as well as the Senate, followed in 
cases of contested elections, exclusions, and expulsions 
have been tailored to the nature of the case. Pure contested 


“Mr. Powell could have participated in the debates on the 
Committee’s Report and could even have had counsel present. 
See DescHuer § 65. 
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election cases generally resemble a civil trial* while exclu- 
sions and expulsions are often heard by committees in 
the manner of preliminary criminal investigations similar 
to a grand jury.** In exclusion and expulsion cases where 
the facts are extensively disputed, the privilege of cross- 
examination is often accorded.*** Where the essential ques- 
tion is one of law or interpretation, on the other hand, a 
committee or the House may decide the question upon 
written statements and presentations.+ 

In this case, of course, the facts are not substantially in 
dispute. Mr. Powell does not attempt to controvert the 
evidence of improprieties. 

The three House precedents referred to by appellants 
do not support their position. First, Congressman Robe- 
son’s statement (Br. 55-56), was made during the House’s 
discussion of a contested-election case. He emphasized that 
if a candidate is qualified and has a majority, he should be 
seated, but repeatedly emphasized the sole power of the 
House to decide such questions. 13 Conc. Rec. 3427-29 


(1882).t+ Second, appellants’ reference to the full pro- 


* E.g., Wilson v. Vare, Senate Cases 119-22 (1927-29); 
Jodoin v. Higgins, 6 Cannon §90 (1936). 


**E.g., Benjamin Stark, Senate Cases 34 (1862); B. F. 
Whittemore, 1 Hinps § 464; 2 Hinps § 1273 (1870) ; Reed Smoot, 
SenaTE Cases 97-98 (1907) ; Wilson v. Vare, SENATE Cases 119- 
22 (1927-29) ; Frank L. Smith, Senave Cases 122-23 (1927-28). 


*** F.9., Phillip F. Thomas, Senate Cases 40 (1867-68) ; 
William Lorimer, Senate Cases 100-01 (1912); Theodore G. 
Bilbo, Senate Cases 142-44 (1947). 


t+ £.g., Albert Gallatin, ANNats or Conoress, 3d Cong., 1st 
Sess. 60-62 (1794) ; James Shields, Conc. Guosz, 30th Cong., 24 
Sess. Appendix, at 332 (1849) ; Waldo P. Johnson, Senate Cases 
30-31 (1861-62). 


tt Appellants’ quotation of Congressman Robeson is incomplete 
The sentence actually reads: 


“We are a court, then, of high equity, proceeding accord- 
ing to legal processes to investigate truths, the conditions of 
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cedures accorded the challenge to the Mississippi delega- 
tion in the House of Representatives in 1965. (Br. 56), is 
even less persuasive. Throughout that debate, it was charged 
that the committee hearings were inadequate in length, 
held in secret and not reported to the House Members. 
111 Cone. Rec. 24265 (Rep. Hawkins), 24266 (Rep. Curtis), 
24269 (Rep. Gubser), 24273 (Rep. Conyers) (1965). 
Third, Ramsay v. Smith, 1 Huxps §717 (Br. 55), was a 
case challenging a Member’s right to a seat because he had 
not been a citizen for seven years. The challenged Member 
admitted the factual allegations of the petition against 
him, but presented written counterproofs. There is no 
indication, however, that any cross-examination occurred. 
1 Anwats or Coneress 329 (1789).* 


(3) Mr. Powell Was Accorded the Procedural Rights 
Required by Arguably Analogous Judicial Precedents. 


Appellants’ reliance upon precedents with respect to 
due process requirements in various types of investigations 
and adjudications is misplaced. First, none of the cited 
cases dealt with each House’s exercise of its constitu- 
tionally delegated power to judge the qualifications of its 
members and to determine the rules of its proceedings. 


which are defined and fixed by constitutional law, but untram- 
meled and unregulated in the order of our processes or the 
application of the principles by statute or organic law.” Id. 
at 3428 (emphasis added to the portion of the sentence omitted 
by appellants). 
Representative Robeson also noted that the House is 

“[N]ot a technical court of equity, such as in the progress of 
commercial transactions and business development binds itself 
to certain formal and technical and fixed rules and modes of 
evidence and proceeding, but an original court founded upon 
the broad principles of equity.” Ibid. 


* The very same House adopted a resolution to investigate the 
election of the New Jersey Representatives. The latter resolution 
allowed the production of proofs and allegations, but did not 
authorize cross-examination. 1 Hivps § 756, at 979. Because the 
House did not agree, a motion to allow the parties to be heard by 
counsel was withdrawn without decision. Id. § 757, at 981. 
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Second, even assuming that the cited precedents can 
be relied upon, appellants mistakenly seem to claim that 
only one set of procedures—‘‘a trial-type hearing’’ (Br. 
55)—meets the demands of due process. The Supreme 
Court has emphasized, however, that due process is not 
a fixed and immutable concept, but rather depends upon 
the nature and purposes of the proceedings involved. 
E.g., Railway Clerks v. Employees Ass’n, 380 U.S. 650, 
667 (1965) ; Cafeteria Workers, Local 473 v. McElroy, 367 
U.S. 886 (1961); Hannah v. Larche, 363 U.S. 420, 442 
(1960). Where the proceeding is investigatory rather than 
adjudicatory the full panoply of judicial procedures is not 
required. Hannah v. Larche, supra; Anonymous v. Baker, 
360 U.S. 287 (1959) ; In re Groban, 352 US. 330 (1957). 

It is clear that the proceedings of the Select Committee 
were investigatory, rather than adjudicatory, since the Se- 
lect Committee’s function was limited to reporting to the 
House ‘‘the results of its investigation and study, together 
with such recommendations as it deems advisable’’. H.R. 
Res. 1. 

As we now demonstrate, all the procedural due process 
rights necessary under the circumstances were granted by 
the Committee. 


(a) Notice was not required; nevertheless, it was given. 


In Hannah v. Larche, supra, the Civil Rights Commis- 
sion, which, like the Select Committee, had no adjudicatory 
powers, summoned certain voting registrars and private 
citizens to appear in an investigation of alleged deprivations 
of Negro voting rights in Louisiana. No notice of the spe- 
cific charges being investigated was given, but the persons 
summoned did have notice of the general nature of the in- 
quiry. 363 U.S. at 441 n.18. The Supreme Court held that 
notice sufficient. Id. at 441-42. 

It follows that the notice given to Mr. Powell was more 
than adequate. See Chairman Celler’s letters of February 
1 and 10, and the Chief Counsel’s letters of February 6 and 
11, pp. 4, 7-8 supra. And there certainly was adequate notice 
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prior to the consideration of the matter by the House as 
a whole, since the Select Committee made its recommenda- 
tions to the House on the basis of detailed findings of fact. 
Report or Sevecr Commirree 31-32. 


(b) The assistance of counsel was not required; never- 
theless, it was given. 


The right to counsel may properly be denied in investi- 
gatory proceedings without running afoul of the dictates of 
due process. Anonymous v. Baker, 360 U.S. 287 (1959) ; In 
re Groban, 352 U.S. 330 (1957). 

Nevertheless, Mr. Powell was given the right to counsel. 
Appellants say, however, that they were denied the right to 
“effective”? counsel because allegedly ‘‘counsel under the 
procedural rules could not function effectively as a law- 
yer.’?’ Memorandum for Summary Reversal 35. The plain 
fact is that every time Mr. Powell’s counsel asked to be 
heard on any matter they were accorded reasonable oppor- 
tunity to speak and to file briefs. See pp. 5-10, supra. 


(ce) Lhe rights of confrontation and cross-examination 
were not required; nevertheless, Mr. Powell was given the 
right of confrontation. While he was not given the right of 
cross-examination, the record and circumstances of this case 
clearly show that he was not thereby prejudiced. 

In Hannah v. Larche, supra, the Supreme Court held that 
the Civil Rights Commission was not required to disclose the 
identity of complainants and was not required to grant the 
right to cross-examine. Id. at 441-42.* One of the precedents 
relied upon was the Senate proceeding with respect to the 
seating of John Smith of Ohio. Id. at 444 & n.21, 480-81. 

The only authority specifically relied upon by appellants 
with respect to this point, Greene v. McElroy, 360 U.S. 474 
(1959), is totally inapposite. In Greene, all that was decided 


* See also Martin v. Beto, 260 F. Supp. 589 (S.D. Tex. 1966) ; 
In re McClelland, 260 F. Supp. 182 (S.D. Tex. 1966); United 
States v. International Longshoremen’s Ass’n, 246 F. Supp. 849 
(S.D.N-Y. 1964). 
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was that there was no statutory or administrative basis 
which authorized revocation of a security clearance without 
affording a hearing, including the right to confront and 
cross-examine adverse witnesses. That Greene was not 
based upon constitutional grounds was made clear by the 
subsequent decision of the Supreme Court in Cafeteria 
Workers, Local 473 v. McElroy, supra.* 

Accordingly, the Select Committee was not constitution- 
ally required either to disclose the identity of individuals 
who had supplied it with information or allow Mr. Powell 
the right to cross-examine adverse witnesses. Nevertheless, 
the Committee did not keep secret from Mr. Powell or his 
attorneys the identity of the witnesses who furnished testi- 
mony, and Mr. Powell and his attorneys made no effort to 
contest any of that testimony. 


(d) The Select Committee’s recommendations and the 
House’s action are supported by substantial evidence. 


Appellants, as a further portion of their due process 
argument, contend that inadmissible hearsay was received 
in evidence and that the findings of the Select Committee 
and the action of the House are not supported by substantial 
evidence. 

Appellants’ unspecified contention as to hearsay is 
frivolous. The hearsay rule is not a part of due process. 
Stein v. New York, 346 U.S. 156, 196 (1953); cf. Costello 
v. United States, 350 U.S. 359 (1956). Moreover, Mr. Pow- 
ell’s attorneys did not object to the admission of any 
evidence on hearsay grounds and thus have waived their 
right, if any, to object. 29 Am. Jur. 2p Evidence § 494 
(1967). 

Appellants’ general contention that the findings of the 
Select Committee were unsupported by substantial evidence 
is even less tenable. They do not point to any evidence in 


* See also Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225, 
cert. denied, 375 U.S. 957 (1963) ; Dizon v. Alabama Bd. of Educ., 
294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961). 
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the Hearings that conflicts with the Committee’s findings 
and do not suggest, even now, any evidence to rebut those 
findings. 


(e) Mr. Powell’s exclusion was not punishment for 
asserting his constitutional rights. 

Appellants also contend that the House’s action is un- 
constitutional on the ground that it is punishment for Mr. 
Powell’s assertion of his constitutional rights, citing Keyi- 
shian v. Board of Regents, 385 U.S. 589 (1967) ; Spevack v. 
Klein, 385 U.S. 511 (1967) ; Garrity v. New Jersey, 385 U.S. 
493 (1967). All three cases, however, involved the privilege 
against self-incrimination, and condemn imposition of 
penalty or withdrawal or denial of a benefit for the sole 
reason that an individual invoked the privilege. Mr. Powell 
never invoked the privilege against self-incrimination. 

Mr. Powell’s wilful refusal to cooperate with congres- 
sional committees is clearly a constitutionally permissible 
reason for the House’s action. Cf. Konigsberg v. State Bar, 


366 U.S. 36 (1961) ; In re Anastaplo, 366 U.S. 82 (1961). 


C. House Resolution 278 Is Not a Bill of Attainder. 


Appellants argue that House Resolution 278 is a bill of 
attainder (Br. 52-54), erroneously assuming that the doc- 
trine of separation of powers assigns all adjudicatory 
powers to the courts under article III. Congress, however, 
under article I, has expressly been given the power to judge 
the qualifications of its members. None of the cases cited by 
appellants involved a legislature’s exercise of that express 
judicial power and are thus irrelevant. See United States v. 
Brown, 381 U.S. 487 (1965); United States v. Lovett, 328 
US. 303 (1946) ; Hx parte Garland, 71 U.S. (4 Wall.) 333 
(1867); Cummings v. Missouri, 71 US. (4 Wall.) 277 
(1867).* 


* A legislature’s judging of the qualifications of a member- 
elect was not regarded as an act of attainder or an act of pain and 
penalties at the time the Constitution was drafted. Compare 1 
BuLAcKsTONE, COMMENTARIES *162-63, 175-77 (4th ed. 1770) and 
4 Buacxsrone, ComMMENTARIES *259 (4th ed. 1770). 
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The argument of appellants was answered long ago 
by Alexander Hamilton in The Federalist. Referring to the 
Senate’s ‘‘judicial character as a court for the trial of 
impeachments’’ (Tur Frvrerauist No. 65, at 439 (Cooke ed. 
1961) ), Hamilton defended the assignment of the impeach- 
ment power to the Senate (id. at 439-45), and specifically 
refuted the argument that the assignment of the power of 
impeachment to the Senate was a deviation from the doc- 
trine of separation of powers. He said, 


‘*[It is objected] ... that the provision in question 
confounds legislative and judiciary authorities in 
the same body; in violation of that important and 
well established maxim, which requires a separation 
between the different departments of power. The true 
meaning of this maxim has been discussed and ascer- 
tained in another place [Nos. 47-52], and has been 
shewn to be entirely compatible with a partial inter- 
mixture of those departments for special purposes, 


preserving them in the main distinct and uncon- 
nected. This partial intermizture is even in some 
cases not only proper, but necessary to the mutual 
defense of the several members of the government, 
against each other.’’ Id. No. 66, at 445 (emphasis 
added). See also Cuarzr 253. 


D. House Resolution 278 Does Not Violate Any of Appel- 
lants’ Rights Under the Thirteenth, Fourteenth and Fifteenth 
Amendments. 

Appellants’ factually unsupported contention that the 
exclusion of Mr. Powell was motivated by racial prejudice 
cannot properly be raised at this late date. The first time 
such an allegation was raised was in the petition for cer- 
tiorari. The complaint did not set forth any facts suggesting 
in the slightest particular that Mr. Powell was excluded 
because of considerations of race.* 


* Appellants’ failure to make such factual allegations was 
emphasized in our motion to dismiss (Defendants’ Memorandum 
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More important, that contention is patently unsupport- 
able, by inference or otherwise. Mr. Powell was excluded 
for the reasons stated in House Resolution 278, and for no 
other reasons. This court cannot disregard those unchal- 
lenged reasons for the action of the House and probe into 
the motivations that led each Member to vote as he did. 
For as the Supreme Court has emphasized on many occa- 
sions, the integrity of legislative, administrative, and ju- 
dicial processes precludes probing ‘‘the mental processes’? 
by which legislators, and judges decide matters. E.g., 
Pierson v. Ray, 386 U.S. 547, 554 (1966) ; United States v. 
Morgan, 313 U.S. 409, 422 (1941); Arizona v. California, 
283 U.S. 423, 455 (1931); Fletcher v. Peck, 10 U.S. (6 
Cranch) 87 (1810). The Speech or Debate Clause also 
squarely precludes such an inquiry. See pp. 17-32, supra. 

Furthermore, appellants’ asserted constitutional bases 
—the thirteenth, fourteenth and fifteenth amendments—are 
frivolous as applied to the facts of this case.* 


of Points and Authorities in Support of Motion to Dismiss 6), 
in oral argument before the District Court (Transcript of Pro- 
ceedings, April 4, 1967, at 81-84), and in oral argument before 
the Court of Appeals (no transcript of the Court of Appeals argu- 
ment is in the record). Appellants made no effort to amend the 
complaint to include such allegations. 


* First, “The Thirteenth Amendment has respect, not to dis- 
tinctions of race, or class, or color, but to slavery”. Civil Rights 
Cases, 109 U.S. 3, 24 (1883). Second, the fourteenth amendment 
has no application whatsoever to the federal government. And 
even if appellants’ reference to the fourteenth amendment is 
viewed as a reference to some sort of fifth amendment equal pro- 
tection standard, appellants have failed to allege either a specific 
intent to discriminate against Negroes as a class or systematic 
discrimination against Negroes. The fact that Mr. Powell’s con- 
stituents are currently unrepresented is not a denial of equal 
protection. See Barry v. United States ex rel. Cunningham, 279 
US. at 615-16; cf. Bradlaugh v. Gossett, 12 Q.B.D. 271 (1884). 
Third, the fifteenth amendment prohibits only denials of the right 
to vote because of race, and since appellants do not claim that 
House Resolution 278 denies them the right to vote expressly 
because of race, they do not even allege 2 violation of the fifteenth 
amendment. See, e.g., South Carolina v. Katzenbach, 383 U.S. 301 
(1966) ; Gomillion v. Lightfoot, 364 U.S. 339 (1960); Terry v. 
anes 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 
(1944). 
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CONCLUSION 


For the reasons stated, the order of the District Court 
for the District of Columbia should be affirmed. 
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APPENDIX A 


ConstirutionaL and Statutory Provisions Lxvoivep 


Constitution of the United States 
Article I, section 6: 


‘The Senators and Representatives shall receive a 
Compensation for their Services, to be ascertained by Law, 
and paid out of the Treasury of the United States. They 
shall in all Cases, except Treason, Felony and Breach of 
the Peace, be privileged from Arrest during their Attend- 
ance at the Session of their respective Houses, and in 
going to and returning from the same; and for any Speech 
or Debate in either House, they shall not be questioned in 
any other Place. 

“No Senator or Representative shall, during the Time 
for which he was elected, be appointed to any civil Office 
under the Authority of the United States, which shall have 
been created, or the Emoluments whereof shall have been 
encreased during such time; and no Person holding any 
Office under the United States, shall be a Member of either 
House during his Continuance in Office.’’ 


Article IV, section 4: 


‘The United States shall guarantee to every State in 
this Union a Republican Form of Government, and shall pro- 
tect each of them against Invasion; and on Application of 
the Legislature, or of the Executive (when the Legislature 
cannot be convened) against domestic Violence.”’ 


United States Statutes 


Act of March 3, 1875, ch. 137 [§ 1], 18 Stat. 470: 

‘That the circuit courts of the United States shall have 
original cognizance, concurrent with the courts of the 
several States, of all suits of a civil nature at common law 
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or in equity, where the matter in dispute exceeds, exclusive 
of costs, the sum or value of five hundred dollars, and aris- 
ing under the Constitution or laws of the United States, 
or treaties made, or which shall be made, under their 
authority, or in which the United States are plaintiffs or 
petitioners, or in which there shall be a controversy between 
citizens of different States or a controversy between citizens 
of the same State claiming lands under grants of different 
States, or a controversy between citizens of a State and 
foreign states, citizens, or subjects; and shall have exclusive 
cognizance of all crimes and offenses cognizable under the 
authority of the United States, except as otherwise provided 
by law, and concurrent jurisdiction with the district courts 
of the crimes and offenses cognizable therein. But no per- 
son shall be arrested in one district for trial in another 
in any civil action before a circuit or district court. And 
no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding 
in any other district than that whereof he is an inhabitant, 
or in which he shall be found at the time of serving such 
process or commencing such proceeding, except as herein- 
after provided; nor shall any circuit or district court have 
cognizance of any suit founded on contract in favor of an 
assignee, unless a suit might have been prosecuted in such 
court to recover thereon if no assignment had been made, 
except in cases of promissory notes negotiable by the law 
merchant and bills of exchange. And the circuit courts shall 
also have appellate jurisdiction from the district courts 
under the regulations and restrictions prescribed by law.”’ 
Force Act, ch. 114, § 23, 16 Stat. 146 (1870) : 

‘“sThat whenever any person shall be defeated or de- 
prived of his election to any office, except elector of Presi- 
dent or Vice-President, representative or delegate in Con- 
gress, or member of a State legislature, by reason of the 
denial to any citizen or citizens who shall offer to vote, of 
the right to vote, on account of race, color, or previous con- 
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dition of servitude, his right to hold and enjoy such office, 
and the emoluments thereof, shall not be impaired by such 
denial; and such person may bring any appropriate suit or 
proceeding to recover possession of such office, and in cases 
where it shall appear that the sole question touching the 
title to such office arises out of the denial of the right to 
vote to citizens who so offered to vote, on account of race, 
color, or previous condition of servitude, such suit or pro- 
ceeding may be instituted in the circuit or district court of 
the United States of the circuit or district in which such 
person resides. And said circuit or district court shall have, 
concurrently with the State courts, jurisdiction thereof so 
far as to determine the rights of the parties to such office by 
reason of the denial of the right guaranteed by the fifteenth 
article of amendment to the Constitution of the United 
States, and secured by this act.’’ 


2 U.S.C. § 78: 

“Tt shall be the duty of the Sergeant at Arms of the 
House of Representatives to attend the House during its 
sittings, to maintain order under the direction of the 
Speaker, and, pending the election of a Speaker or Speaker 
pro tempore, under the direction of the Clerk, execute the 
commands of the House and all processes issued by 
authority thereof, directed to him by the Speaker, keep 
the accounts for the pay and mileage of Members and 
Delegates, and pay them as provided by law.” 


18 U.S.C. § 201: 
“Bribery of public officials and wttnesses”’ 

“¢(a) For the purpose of this section: 

‘“<public official’? means Member of Congress, or Resi- 
dent Commissioner, either before or after he has qualified, 
or an officer or employee or person acting for or on behalf 
of the United States, or any department, agency or branch 
of Government thereof, including the District of Columbia, 
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in any official function, under or by authority of any such 
department, agency, or branch of Government, or a juror; 
and 

‘person who has been selected to be a public official’’ 
means any person who has been nominated or appointed to 
be a public official, or has been officially informed that he 
will be so nominated or appointed; and 

‘¢ official act”? means any decision or action on any ques- 
tion, matter, cause, suit, proceeding or controversy, which 
may at any time be pending, or which may by law be brought 
before any public official, in his official capacity, or in his 
place of trust or profit. 


‘¢(¢) Whoever, being a public official or person selected 
to be a public official, directly or indirectly, corruptly asks, 
demands, exacts, solicits, seeks, accepts, receives, or agrees 
to receive anything of value for himself or for any other 
person or entity, in return for: 

(1) being influenced in his performance of any official 
act; or 

(2) being influenced to commit or aid in committing, or 
to collude in, or allow, any fraud, or make opportunity for 
the commission of any fraud, on the United States; or 

(3) being induced to do or omit to do any act in viola- 
tion of his official duty; or 

‘¢. . . Shall be fined not more than $20,000 or three times 
the monetary equivalent of the thing of value, whichever is 
greater, or imprisoned for not more than fifteen years, or 
both, and may be disqualified from holding any office of 
honor, trust, or profit under the United States.’’ 


18 U.S.C. § 287: 
“‘False, fictitious or fraudulent clavms’’ 


‘¢Whoever makes or presents to any person or officer in 
the civil, military, or naval service of the United States, or 
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to any department or agency thereof, any claim upon or 
against the United States, or any department or agency 
thereof, knowing such claim to be false, fictitious, or fraud- 
ulent, shall be fined not more than $10,000 or imprisoned 
not more than five years, or both.”’ 


18 U.S.C. § 371: 


““Conspiracy to commit offense or to defraud 
United States’’ 


“If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five years, 
or both. 

“Tf, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, the 


punishment for such conspiracy shall not exceed the maxi- 
mum punishment provided for such misdemeanor.’’ 


18 U.S.C. § 641: 
“<Public money, property or records’’ 


‘Whoever embezzles, steals, purloins, or knowingly 
converts to his use or the use of another, or without author- 
ity, sells, conveys or disposes of any record, voucher, 
money, or thing of value of the United States or of any 
department or agency thereof, or any property made or 
being made under contract for the United States or any 
department or agency thereof; or 

“Whoever receives, conceals, or retains the same with 
intent to convert it to his use or gain, knowing it to have 
been embezzled, stolen, purloined or converted— 

“‘Ghall be fined not more than $10,000 or imprisoned 
not more than ten years, or both; but if the value of such 
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property does not exceed the sum of $100, he shall be fined 
not more than $1,000 or imprisoned not more than one 
year, or both. 

“The word ‘‘value’’ means face, par, or market value, 
or cost price, either wholesale or retail, whichever is 
greater.”’ 


18 U.S.C. § 1001: 
“<Statements or entries generally” 


‘¢Whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and 
willfully falsifies, conceals or covers up by any trick, scheme, 
or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain 
any false, fictitious or fraudulent statement or entry, shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both.’’ 


28 U.S.C. § 1344: 


“‘The district courts shall have original jurisdiction of 
any civil action to recover possession of any office, except 
that of elector of President or Vice President, United 
States Senator, Representative in or delegate to Congress, 
or member of a state legislature, authorized by law to be 
commenced, wherein it appears that the sole question touch- 
ing the title to office arises out of denial of the right to 
vote, to any citizen offering to vote, on account of race, 
color or previous condition of servitude. 

“<The jurisdiction under this section shall extend only so 
far as to determine the rights of the parties to office by 
reason of the denial of the right, guaranteed by the Con- 
stitution of the United States and secured by any law, to 
enforce the right of citizens of the United States to vote in 
all the States.’’ 
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28 U.S.C. § 1361: 

“The district courts shall have original jurisdiction of 
any action in the nature of mandamus to compel an officer 
or employee of the United States or any agency thereof 
to perform a duty owed to the plaintiff.”’ 


28 U.S.C. § 1491: 

“The Court of Claims shall have jurisdiction to render 
judgment upon any claim against the United States founded 
either upon the Constitution, or any Act of Congress, or 
any regulation of an executive department, or upon any 
express or implied contract with the United States, or for 
liquidated or unliquidated damages in cases not sounding 
in tort.’’ 

Federal Rules of Civil Procedure 
Rule 19: 

“ Jorxper or Persons NEEDED For Just ADJUDICATION”’ 

‘“‘(a) Persons to be Joined if Feasible. A person who 
is subject to service of process and whose joinder will not 
deprive the court of jurisdiction over the subject matter 
of the action shall be joined as a party in the action if (1) in 
his absence complete relief cannot be accorded among those 
already parties, or (2) he claims an interest relating to 
the subject of the action and is so situated that the disposi- 
tion of the action in his absence may (i) as a practical 
matter impair or impede his ability to protect that interest 
or (ii) leave any of the persons already parties subject 
to a substantial risk of incurring double, multiple, or other- 
wise inconsistent obligations by reason of his claimed 
interest. If he has not been so joined, the court shall order 
that he be made a party. If he should join as a plaintiff 
but refuses to do so, he may be made a defendant, or, in a 
proper case, an involuntary plaintiff. If the joined party 
objects to venue and his joinder would render the venue 
of the action improper, he shall be dismissed from the 
action.”’ 
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Rule 23: 
‘¢Cuass Actions’’ 


‘““(a) Prerequisites to a Class Action. One or more 
members of a class may sue or be sued as representative 
parties on behalf of all only if (1) the class is so numerous 
that joinder of all members is impracticable, (2) there are 
questions of law or fact common to the class, (3) the claims 
or defenses of the representative parties are typical of the 
claims or defenses of the class, and (4) the representative 
parties will fairly and adequately protect the interests of 
the class. 


“(b) Class Actions Maintainable. An action may be 
maintained as a class action if the prerequisites of sub- 
division (a) are satisfied, and in addition: 


(1) the prosecution of separate actions by or against 
individual members of the class would create a risk of 


(A) inconsistent or varying adjudications with respect 


to individual members of the class which would establish 
incompatible standards of conduct for the party opposing 
the class, or 


(B) adjudications with respect to individual members 
of the class which would as a practical matter be dispositive 
of the interests of the other members not parties to the 
adjudications or substantially impair or impede their 
ability to protect their interests; or 


‘(2) the party opposing the class has acted or refused 
to act on grounds generally applicable to the class, thereby 
making appropriate final injunctive relief or corresponding 
declaratory relief with respect to the class as a whole; or 


‘¢(3) the court finds that the questions of law or fact 
common to the members of the class predominate over any 
questions affecting only individual members, and that a class 
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action is superior to other available methods for the fair and 
efficient adjudication of the controversy. The matters per- 
tinent to the findings include: (A) the interest of members 
of the class in individually controlling the prosecution or 
defense of separate actions; (B) the extent and nature of 
any litigation concerning the controversy already com- 
menced by or against members of the class; (C) the desir- 
ability or undesirability of concentrating the litigation of 
the claims in the particular forum; (D) the difficulties likely 
to be encountered in the management of a class action.’”’ 


“(e) Determination by Order Whether Class Action to 
be Maintained; Notice; Judgment; Actions Conducted Par- 
tially as Class Actions. 


‘¢(1) As soon as practicable after the commencement of 
an action brought as a class action, the court shall determine 
by order whether it is to be so maintained. An order under 
this subdivision may be conditional, and may be altered or 
amended before the decision on the merits. 


“(2) In any class action maintained under subdivision 
(b) (3), the court shall direct to the members of the class 
the best notice practicable under the circumstances, includ- 
ing individual notice to all members who can be identified 
through reasonable effort. The notice shall advise each 
member that (A) the court will exclude him from the class 
if he so requests by a specified date; (B) the judgment, 
whether favorable or not, will include all members who 
do not request exclusion; and (C) any member who does 
not request exclusion may, if he desires, enter an appear- 
ance through his counsel. 


‘¢(3) The judgment in an action maintained as a class 
action under subdivision (b) (1) or (b) (2), whether or not 
favorable to the class, shall include and describe those whom 
the court finds to be members of the class. The judgment 
in an action maintained as a class action under subdivision 
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(b) (3), whether or not favorable to the class, shall include 
and specify or describe those to whom the notice provided 
in subdivision (c) (2) was directed, and who have not 
requested exclusion, and whom the court finds to be mem- 
bers of the class. 


‘¢(4) When appropriate (A) an action may be brought 
or maintained as a class action with respect to particular 
issues, or (B) a class may be divided into subclasses and 
each subclass treated as a class, and the provisions of this 
rule shall then be construed and applied accordingly.’’ 


all 
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Excerpts From Stare Consrirutions as or 1787 


Connecticut 


Delaware 


Massachusetts 


[Colonial charter; no provision.] 


Dex. Const. art. 5 (1776): ‘*. . . each 
house shall . .. judge of the qualifications 
and elections of its own members... .”’ 
1 Tuorrz, FepeRaL anp Stare Consrirv- 
mions 563 (1909) [hereinafter cited as 
‘roRPE’’]. 


Ga. Const. (1777) [No provision]. 


Mp. Consr. arts. IX, X, XXI (1776): 
“That the House of Delegates shall 
judge of the elections and qualifications 
of Delegates.”’ 

“¢_.. They may expel any member, for 
a great misdemeanor, but not a second 
time for the same cause. .. .”’ 

‘That the Senate shall judge of the 
elections and qualifications of Senators.’’ 
3 Tuorrr 1692, 1694. 


Mass. Const. part II, ch. I (1780): § 0, 
art. IV. ‘“‘The Senate shall be the final 
judge of the elections, returns and quali- 
fications of their own members, as 
pointed out in the constitution; ...” 

§ I, art. V. ‘‘Provided, nevertheless, 
that no person shall be capable of being 
elected as a senator, who is not... 
[qualifications].’? 

§ I, art. I. ‘‘Every member of the 
house of representatives . . . for one 
year at least next preceding his election, 
shall have been . . . [qualifications]. 
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New Hampshire 


New Jersey 


New York 


North Carolina 
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§ IU, art X. ‘‘The house of represent- 
atives shall be the judge of the returns, 
elections, and qualifications of its own 
members, as pointed out in the constitu- 
tion....’’ 3 Taorpz 1897-99. 


N. H. Consr. part II (1784) : “‘The Sen- 
ate shall be final judges of the elections, 
returns, and qualifications of their own 
members, as pointed out in this consti- 
tution, and shall on the said first Wed- 
nesday of June annually, determine and 
declare, who are elected by each district 
to be senators by a majority of votes: 
. . . [qualifications]’? 4 THorrs 2460. 


N. J. Const. §V (1776): ‘‘That the 
Assembly, when met, shall have power 
... to be judges of the qualifications and 
elections of their own members ....’’ 5 
Torre 2595. 


N. Y. Consr. art. IX, XII (1777) : ‘‘That 
the assembly, thus constituted, shall . . . 
be judges of their own members, .. . in 
like manner as the assemblies of the 
colony of New York of right formerly 
did; ...”’ 

“.. that the senate shall, in like man- 
ner with the assembly, be the judges of 
its own members. ...’’ 5 Tuorrz 2631- 
32. 


N. C. Const. § X (1776) : ‘That the Sen- 

ate and House of Commons, when met, 

shall each . . . be judges of the qualifi- 

cations and elections of their members 
...”” 5 Torre 2790. 
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Pennsylwania 


Rhode Island 


South Carolina 
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Pa. Const. §9 (1776): ‘‘The members 
of the house of representatives .. . shall 
have power to ... judge of the elections 
and qualifications of their own members; 
they may expel a member, but not a 
second time for the same cause....” 5 
Trorre 3084-85. 


[Colonial charter; no provision.] 


&. C. Const. art XVI (1778): ‘... the 
senate and house of representatives, re- 
spectively, shall enjoy all other privi- 
leges which have at any time been 
claimed or exercised by the commons 
house of assembly.’’ 6 Txorrz 3252. 


Va. Const. (1776) [No provision.] 
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APPENDIX C 


Summary or Precepents or House or REPRESENTATIVES AND 
Senate Recarprixe Excuusion on Exputsion on Grounps 
Orner THan Acs, Crrizensuie o8 InHasrrancy 


I. Hovss or RepreseNnrarives 
A. Ezclusion Precedents. 
(a) Member excluded. 


(1) John Young Brown (Kentucky). Excluded 
without division from 40th Congress, 1st and 2d 
Sessions (1867-68), for giving aid and comfort 
to Confederacy during Civil War. 1 A. Hips, 
Precepents oF THE House or REPRESENTATIVES 
§§ 449-50 (1907) [hereinafter cited as ‘‘Hixns’’]; 
Legislative Reference Service, Precedents of the 
House of Representatives Relating to Exclusion, 
Expulsion and Censure (defendants’ Exhibit No. 1 
in the District Court) 124-27 (1967) [hereinafter 
cited as ““LRS’’]. 


(2) John D. Young (Kentucky). Excluded with- 
out division from 40th Congress, 1st and 2d Ses- 
sions (1867-68) for giving aid to Confederacy 
during Civil War. 1 Hips § 451; LRS 128. 


(3) John H. Christy (Georgia). Not permitted to 
take oath of office in 40th Congress, 3d Session 
(1868-69), for giving aid, countenance, counsel and 
encouragement to the Confederacy. 1 Huns § 459. 


(4) B. F. Whittemore (South Carolina). Ex- 
cluded by vote of 130 to 76 from 41st Congress, 2d 
Session (1870), for selling appointments to the mili- 
tary and naval academies. 1 Huns § 464; 2 Huxps 
§ 1273; LRS 48, 163-64. 
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(5) George Q. Cannon (Utah). Excluded (as Dele- 
gate from Territory of Utah) without division 
from 47th Congress, 1st Session (1882), for ad- 
mitted practicing of polygamy in open violation of 
polygamy statute. 1 Hinps § 473; LBS 49-63. 

(6) Brigham H. Roberts (Utah). Excluded by 
vote of 268 to 50 from 56th Congress, 1st Session - 
(1899-1900), for conviction for violation of polyg- 
amy statute and for disloyalty. 1 Hips §§ 474-80; 
LRS 65-108. 


(7) Victor L. Berger (Wisconsin). Excluded twice 
by votes of 311 to 1 and 330 to 6 from 66th Con- 
gress, Ist, 2d and 3d Sessions (1919-20), for dis- 
loyalty to the United States, for giving aid and 
comfort to a public enemy, for publications of ex- 
pression hostile to the Government, and for con- 
viction for sedition. 6 C. Cannon, PRECEDENTS OF 
Tae House or Representatives §§ 56-59 (1935) 
[hereinafter cited as ‘“‘Cannon’’]; LES 110-22. 
[When Berger’s conviction was reversed and the 
prosecution of the charge dropped, he was, upon 
reelection, admitted to the House. 65 Cone. Rec. 
7 (1923).] 


Eaclusion of Member considered, but not adopted. 


(1) William McCreery (Maryland). Not expelled 
by vote of 89 to 18 from 10th Congress, 1st Session 
(1807), for alleged violation of state law requiring 
Member of Congress to be inhabitant of district 
at time of election and to have resided therein 
12 months theretofore. State law cannot impose 
additional qualifications for membership in the 
House. 1 Huxps § 414; LRS 17-18. 


(2) Samuel Marshall and Lyman Trumbull (MHi- 
nois). Marshall not excluded without division from 
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34th Congress, 1st Session (1856), for violation 
of state law preventing state judges from running 
for other offices. State may not impose additional 
qualifications for membership in the House. Trum- 
bull’s case became moot when he was elected 
to Senate, which considered exclusion but eventu- 
ally admitted him. See II, A(b) (1), infra. 1 Huxps 
§ 415; LRS 21. 


(3) Wiliam B. Stokes and James Mullins (Ten- 
nessee). Not excluded from 40th Congress, 1st 
Session (1867), for alleged disloyalty during Civil 
War. Debate indicated that evidence was not sufii- 
cient to sustain the allegation. 1 Hips § 444; 
LES 24. 


(4) Kentucky Member Cases (James B. Beck, 
Thomas L. Jones, A. P. Grover, J. Proctor Knott, 
and L. S. Trimble). Not excluded without division 


from 40th Congress, 1st Session (1867), for alleged 
disloyalty during Civil War. Four were exonerated 
of charges; the charges against the other 
(Trimble) were not proved. 1 Huxps §§ 448, 458; 
LRS 38-39. 


(5) Roderick R. Butler (Tennessee). Not excluded 
from 40th Congress, 1st Session (1867), for alleged 
disloyalty during Civil War. Case made moot by 
passage of statute removing disabilities for office. 
1 Hips § 455; LRS 41. 


(6) Francis E. Shober (North Carolina). Not ex- 
cluded from 41st Congress, Ist Session (1869), for 
alleged disloyalty during Civil War. Case made 
moot by passage of statute relieving disability. 
1 Huxps § 456; LRS 42. 
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(7) John CG. Connor (Texas). Not excluded with- 
out division from 41st Congress, 2d Session (1870), 
for allegedly beating Negro soldiers under his com- 
mand and for allegedly bribing witnesses, suborn- 
ing evidence, and perjuring himself before court 
martial, which acquitted him of charge of beating. 
1 Huxps § 465; LRS 44-46. 


(8) Lewis McKenzie (Virginia). Not excluded 
from 41st Congress, 2d Session (1870), for alleged 
disloyalty during Civil War. Evidence held not to 
sustain allegation. 1 Hixps § 462; LRS 25. 


(9) S. R. Peters (Kansas). Not excluded by vote 
of 106 to 20 from 48th Congress, 1st Session (1883- 
$4), for violation of state law barring state 
judges from running for other offices. State may 
not impose additional qualifications for member- 
ship in the House. 1 Husns § 417. 


(10) John W. Langley (Kentucky). Exclusion 


from 69th Congress, 1st Session (1925-26), con- 
sidered for conviction of conspiracy charge. House 
delayed admission while case was being appealed. 
Langley resigned after losing appeal, House never 
having voted on whether to exclude. 6 Cannon 
§ 238; LRS 146. 


(11) Francis H. Shoemaker (Minnesota). Not 
excluded by vote of 230 to 75 from 73d Congress, 
1st Session (1933), for conviction for federal felony 
(sending defamatory matter through the mail). 
Committee on Elections never reported; the nature 
of the defamatory matter (derogatory remarks 
about a banker during Depression) and debate 
indicates that Committee’s failure to report was 
probably a political decision. 77 Cone. Rzc. 73-74, 
131-39 (1933) ; LES 32-36. 


Appendia C 


al8 


B. Ezpulston Precedents. 
(a) Members expelled. 


(1) John B. Clark (Missouri). Expelled by vote 
of 94 to 45 from 37th Congress, Ist Session (1861), 
for alleged taking part in Civil War on side of 
Confederacy. 2 Hips § 1262. 


(2) John W. Reid (Missouri). Expelled from 37th 
Congress, 2d Session (1861), for taking part in 
Civil War on side of Confederacy. 2 Hixps § 1261; 
Cone. Grosz, 37th Cong., 2d Sess. 5 (1861). 


(3) Henry C. Burnett (Kentucky). Expelled with- 
out division from 37th Congress, 2d Session (1861), 
for taking part in Civil War on side of Con- 
federacy. 2 Hinps § 1261; Cone. Grosz, 37th Cong., 
2d Sess. 7-8 (1861). 


Expulsion of Member considered, but not adopted.* 


(1) Matthew Lyon (Vermont). Not expelled from 
5th Congress, 1st Session (1799) for conviction of 
crime of sedition. 49 to 45 vote for expulsion failed 
for lack of two-thirds majority. 2 Hips § 1284; 
LRS 140. 


(2) Orasmus B. Matteson (New York). Not ex- 
pelled from 35th Congress, 1st Session (1858) for 
acts committed in previous Congress. 2 Humps 
§ 1285; LRS 142. 

(3) James Brooks (New York) and Oakes Ames 
(Massachusetts). Not expelled from 42d Congress, 


3d Session (1872), for alleged taking of bribes and 

seeking to corrupt other members of Congress, 

* Upon several occasions, the House has also considered, but 

rejected, expulsion of a Member for causing personal injury to 
another Member. 2 Hunns §§ 1642-44, 1655-66; LRS 136-38. 
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respectively, in Credit Mobilier scandal. Censured, 
rather than expelled. 2 Humps § 1286; LRS 148-51. 


(4) George Q. Cannon (Utah). Not expelled from 
43d Congress, 2d Session (1874), for practicing 
polygamy (before enactment: of statute making 
polygamy a crime). 1 Huxps §§ 468-70; LRS 28-30. 
[Excluded, however, from 47th Congress, 1st Ses- 
sion. See I, A (a)(5) supra.] 

(5) William S. King and John G. Shumaker. Not 
expelled from 44th Congress, 1st Session (1874) 
for alleged bribery and perjury before House com- 
mittee. 2 Huxps § 1283; LES 143. 


Il. Senate 

A. Exclusion Precedents. 

(a) Member excluded. 
(1) Philip F. Thomas (Maryland). Excluded by 
vote of 27 to 20 from 40th Congress, Ist and 2d 
Sessions (1867-68), for giving aid to Confederacy 
during Civil War. Senate Suscommarrez on Privi- 
LEGES AND Exzctions, SENATE Commrrrze on RoLzs 
AND ADMINISTRATION, SENATE Exzction, Expoision 
anp Censure Caszs, S. Doc. No. 71, 87th Cong., 2d 
Sess. 40 (1962) [hereinafter cited: as ‘‘SznaTE 
Caszs”]. 
(2) William Lorimer (Illinois). Excluded by vote 
of 55 to 28 from 62d Congress, 2d Session (1912), 
for bribery of state legislators to obtain election to 
Senate. There were 102 days of hearings and more 
than 8,500 pages of transcript. (An earlier attempt 
to exclude Lorimer failed by a vote of 40 to 46.) 
Senate Cases 100-01. 


(3) Frank L. Smith (Illinois). Exeluded by vote 
of 61 to 23 from 70th Congress, ist Session (1927- 
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28), for excessive compaign expenditures and ac- 
ceptance of large campaign contributions from 
utilities magnates over whom he was supposed to 
exercise supervision as member of state regula- 
tory agency. Szeware Caszs 122-23. 


(4) William S. Vare (Pennsylvania). Excluded 
by vote of 58 to 22 from 70th and 71st Congresses 
(1927-29), for excessive campaign expenses in 
primary election and for evidence of fraud and 
corruption in that election. Sznare Caszs 119-22. 


(b) Eaclusion of Member considered but not adopted. 


(1) Lyman Trumbull (Illinois). Not excluded by 
vote of 35 to 8 from 34th Congress, 1st Session 
(1856), for violation of state law barring state 
jadges from running for other offices. State may 
not impose additional qualifications for member- 
ship in the Senate. Sznarz Caszs 21. 


(2) Benjamin Stark (Oregon). Not excluded by 
vote of 26 to 19 from 37th Congress, 2d Session 
(1862), for alleged disloyalty during Civil War. 
Seated, subject to investigation for possible expul- 
sion; after investigation, motion of expulsion de- 
feated by vote of 16 to 21. Sznare Cases 34. 


(3) Theodore G. Bilbo (Mississippi). Not excluded 
from 80th Congress, Ist Session (1947), for alleged 
acceptance of gifts from war contractors and ille- 
gal intimidation of Negroes in Democratic pri- 
mary. Allegations based on reports of Senate 
committees. Question of Bilbo’s qualifications 
tabled until his physical condition permitted him 
to return to Senate. Bilbo’s death made case moot. 
Senate Cases 142-44. 
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B. Expulsion Precedents. 

(a) Member expelled. 
(1) William Blount (Tennessee). Expelled by 
vote of 25 to 1 from 5th Congress, Ist Session 
(1797), for engaging in scheme to seize Spanish 
Florida and Louisiana with British and Indian 
aid. Senate Caszs 3. 
(2) Jesse D. Bright (Indiana). Expelled by vote 
of 32. to 14 from 37th Congress, 2d Session 
(1861-62), for writing letter of introduction to 
Jefferson Davis, the President of the Confederacy, 
for an acquaintance who wished to dispose of an 
improvement in firearms. Senate Casks 30. 


(3) James M. Mason and Robert M. T. Hunter 
(Virginia), Thomas L. Clingman and Thomas 
Bragg (North Carolina), James Chestnut, Jr. 
(South Carolina), A. O. P. Nicholson (Tennessee), 
William K. Sebastian and Charles C. Mitchell 


(Arkansas), and John Hemphill and Louis T. 
Wigfall (Texas). Expelled by vote of 32 to 10 
from 37th Congress, 1st Session (1861), for having 
failed to appear in the Senate since the session 
began. Swartz Cases 28. 


(4) John C. Breckinridge (Kentucky). Expelled 
by vote of 37 to 0 from 37th Congress, 2d Session 
(1861), for having joined the side of the Confed- 
eracy. Senate Caszs 29-30. 

(5) Waldo P. Johnson (Missouri). Expelled by 
vote of 35 to 0 from 37th Congress, 2d Session 
(1861-62), for sympathy with, and participation 
in behalf of, the Confederacy in the Civil War. 
Senate Caszs 30-31. 

(6) Trusten Polk (Missouri). Expelled by vote of 
36 to 0 from 37th Congress, 2d Session (1861-62), 
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for expression of sympathy with, and participation 
in behalf of, the Confederacy in the Civil War. 
Senate Cases 31. 


Expulsion of Member considered, but not adopted. 


(1) John Smith (Ohio). Not expelled from 10th 
Congress, 1st Session (1807), for alleged involve- 
ment in Aaron Burr conspiracy. Committee found 
allegation true, but resolution failed to receive 
a two-thirds majority (19 to 10). Senate Caszs 4-5. 


(2) Benjamin Tappan (Ohio). Not expelled from 
28th Congress, Ist Session (1844), for revealing 
secret Senate documents to press. Censured by 
vote of 38 to 7. Senate Caszs 11-13. 


(3) Reed Smoot (Utah). Not expelled by vote of 
42 to 28 from 59th Congress, 2d Session (1907), 
for alleged practicing of polygamy, for encourage- 
ment of polygamy by being apostle of Mormon 


Church, and other related allegations. Found not 
to be a polygamist, but being apostle of church 
encouraged polygamy. Senate Cases 97-98. 


(4) Robert M. LaFollette (Wisconsin). Not ex- 
pelled from 65th Congress, 1st Session (1917-18), 
for speech of ‘‘disloyal nature’’. Vote was 50 to 
21 against expulsion. Senate Cases 110. 


(5) Wiliam Langer (North Dakota). Not expelled 
by vote of 52 to 30 from 77th Congress, 1st and 2d 
Sessions (1941-42), for various alleged instances 
of moral turpitude after committee compiled 10 
volumes of evidence and after Senate debated ex- 
clusion for 19 days. Senate Cases 140-41. 
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Introduction 


In the action brought by Adam Clayton Powell against 
the House of Representatives, in which the United States 
District Court is asked to order the House to seat Mr. 
Powell as a Member, it is contended that the power of the 
House to judge the qualifications of its own Members under 
article 1, section 5 of the Federal Constitution is restricted 
to the three qualifications of age, citizenship and inhabi- 
tancy. It is the view of counsel for the Members of the 
House who are sued by Mr. Powell that the House possesses 
the power, exclusively committed to it by the Constitution, 
to adjudge a person incapable to sit as a Member for rea- 
sons going to his character or conduct even though he 
possesses the three qualifications of age, citizenship and 
inhabitancy. 

Some commentators have asserted that it was the inten- 
tion of the framers at the Constitutional Convention of 
1787 that the power of each house to be the judge of the 
qualifications of its own Members was restricted solely to 
those qualifications of age, citizenship and inhabitancy. 
Among those commentators is Professor Charles Warren, 
whose discussion of the Constitutional Convention, Taz 
Maxrxe or Tae Consrrrution (1928) [hereinafter Wazrzn] 
is the principal basis for that historical argument. How- 
ever, a review of the original sources, from early English 
parliamentary days through the period of the ratifying con- 
ventions, leads us to a conclusion different from that 
reached by Professor Warren. We imply thereby no criti- 
cism of Professor Warren. We doubt that he had access to 
all the sources which we have been able to review, or that in 
preparing his monumental survey of the entire consti- 
tutional scheme he could possibly have found time to review 
the original source material.® 


® We have been aided also by a thorough and scholarly investi- 
gation of the colonial precedents not published until long after 
Professor Warren wrote his book. See CLARKE, PARLIAMENTARY 
PRIvitEGE IN THE AMERICAN CoLoNies 132-204 (1943). See also 
Gezenz, THE Quest For Powzr: Tue Lower Houses or ASSEMBLY 
IN THE SOUTHERN Roya Cotontes 198-99 (1963). 
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Although commentators have often been led by the his- 
torical evidence studied by them to the conclusion urged by 
Professor Warren, they have not all been completely com- 
fortable with that position. In the background there is often 
a felt need for the power to deal with the occasional aber- 
ration, where a person is demonstrably unfit by reasons of 
his character or conduct to sit in the councils of the national 
legislature, and the reasoned belief that the only proper 
body to exercise such a power is the house itself. An 
example is Professor Zachariah Chafee’s discussion in his 
book Free SprecH in THE Unirep Srares 252-57 (1941) 
[hereinafter Cuarrz]. Chafee reviews the two ‘‘extreme 
views’’ with respect to the houses’ power to judge qualifica- 
tions (7.e., either the house may ‘‘blackball’? any member 
whom it chooses or the house has no power to judge any 
‘¢qualifications’’ beyond those listed in the Constitution). 
He then concludes, 


“The arguments against both of the extreme 
views mentioned are so strong that the actual prac- 
tice takes an intermediate ground. As to elected 
persons satisfying all the requirements in the Con- 
stitution, we are not forced to choose between giving 
the House absolute power to unseat whomever it 
dislikes, and giving the voters absolute power to seat 
whomever they elect. A third alternative has been 
adopted, fairly close to the second view. The con- 
stitutional qualifications ordinarily suffice; but Con- 
gress has rather cautiously imposed some additional 
tests by statute, and the House of Representatives 
or the Senate has probably added a very few more 
qualifications by established usage (a sort of legisla- 
tive common law) to cover certain obvious cases of 
unfitness.’’? CHarzE 257. 


Our inquiry into the history of article I, section 5, reaches 
a conclusion approximating Professor Chafee’s. 

We believe that the key to understanding the action 
taken by the framers is provided by Blackstone’s Com- 
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| wenraries, a not unlikely place for an eighteenth-century 
lawyer (or educated layman) to look. In his discussion of 
‘membership in Parliament, Blackstone set forth first the 
| “standing incapacities’? for membership. Those were 
: framed in precisely the negative language used in the Con- 
stitution for those requirements which, it has sometimes 
' been assumed, are the only ‘‘qualifications’’ referred to in 
i the ‘‘judge qualifications’’ clause. Blackstone then stated 
that for reasons beyond those ‘standing incapacities”’ the 
: House of Commons might ‘‘adjudge [a person] disabled and 
incapable to sit as a member’’ for the duration of that 
| Parliament. 1 Buackstonz, Commentaries *163, *176 (4th 
ed. 1770). 
Under Blackstone’s analysis there are two separate and 
_ distinct powers involved in determining qualifications of 
a member to sit in a legislative body. The first power is 
that of creating by legislation ‘‘standing incapacities’’, 
| which operate prospectively to exclude groups or classes of 
persons from membership in the legislative body. The 
statements and arguments of the framers at the Constitu- 
tional Convention quoted in WaRRen and by appellants, and 
: the action taken by the Convention, are on their face directed 
i toward depriving the houses of Congress of that power to 
create additional ‘‘standing incapacities”. The second 
power is that to ‘‘adjudge [a person] disabled and incapable 
to sit as a member”? for the duration of a particular Con- 
gress, for reasons going to the character or conduct of the 
individual involved. The members of the Convention took 
other actions (not cited by Warren) which, when read 
against the historical background with which the framers 
were familiar, indicate in our view an intent to preserve 
for each house that entirely different power. 

As will be seen, the distinction between the two powers 
was recognized throughout the relevant historical period, 
beginning in parliamentary history and following through 
the time of colonial charters, early state constitutions and, 
most importantly, proceedings of the colonial and state 
legislatures. 
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A. The English Practice 

The roots of the power to judge qualifications extend far 
back into English history. They start when the House of 
Commons first began to recognize its own importance and 
to see the necessity of obtaining control over its own com- 
position and internal proceedings. The House in that early 
period found that it had to wrest the power to judge the 
election of its members (which, as we shall see, included 
the power to judge the qualifications or capacity of its 
members) from the Court of Chancery. That struggle cul- 
minated in 1604, when James I acquiesced in the Commons’ 
position that they, and not the Chancellor, were the proper 
judges of the election of their members. Tasweit-Lanc- 
MEAD, EnouisH ConstirutionaL History 317 (8th ed. 1919) 
[hereinafter Taswetz-Lanemeap]. Thereafter, 


“It was fully recognised as their exclusive right by 
the court of Exchequer Chamber in 1674, by the 
House of Lords in 1689, and also by the courts of 
law in 1680 and 1702. Their right was further recog- 
nised by the Act 7 William III. c. 7, which declared 
that ‘the last determination of the House of Com- 
mons concerning the right of elections is to be pur- 
sued’.”? TasweL-LanGMEaD 318 [footnotes omitted]. 


A study of the history of the power to judge qualifications, 
therefore, may best proceed by a review of the struggle 
between Parliament and the courts for jurisdiction over 
matters pertaining to elections, the manner in which the 
House of Commons exercised the power, with particular 
reference to the Wilkes case, and the summary of the law 
conveniently provided by Blackstone. 


1. The Struggle for Jurisdiction. 


The authority of the English Parliament to judge the 
elections and qualifications of its members was neither 
asserted by nor attributed to that body at its inception. 
The earliest period ascribed for the emergence of the com- 
munes as a permanent and constitutionally required branch 
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of Parliament is the reign of Edward I. 2 Srupss, Const1- 
' gutionaL History or Encianp § 244, at 316 (1880) [herein- 
after Srusss].* Throughout the century that followed, the 
knights of the shire and the burgesses (i.e. county and 
borough members) were summoned by writs of election, 
issued by and returnable to the King. The writs prescribed 
the qualifications** of those who could be elected, and the 
| sheriff was responsible for assuring that those returned met 
the sometimes amorphous standards set forth in the writ. 
' In the attainment of those standards, or in furtherance of 
his own or his friends’ interests, the sheriff often abused 
his influence. 3 Srusss §§ 419-20. Moreover, election to 
Parliament was viewed more as a burden than a privilege, 
both to the elected and to the electors, who had to provide 
subsistence for their representatives.*** 


* There is some dispute over when the communes became a 
critical part of parliament, see Cam, Stubbs Seventy Years After, 
in Law Fuvpers anp Law Maxers ww Meprevat Enoauanp 188, 
196-98 (1962); see also 3 Srusss § 426; Jouurrs, Tue Consritv- 
TIONAL History oF Mepmevan Enauanp 349-51 (4th ed. 1961) 
{hereinafter Joie]; cf. Marruann, Introduction to Memoranda 
de Parliamento, 1305, in SELECTED Historicau Essays 52 (Cam ed. 
1957). 

** The qualifications prescribed varied from king to king and 
parliament to parliament. On some oceasions the writs specified 
that knights of the shire were limited to belted knights (“gladiis 
cinctos”) but in the later part of the century that provision was 
omitted. 3 Sruses 430. In 1404 Henry IV caused considerable 
strife by excluding lawyers from his parliament, id. at 433, but the 
bar has had its revenge for history has known that body as the 
“Jack-learning parliament” (“indoctum parliamentum”). See 4 
ear *47, Cf. Jacos, Tae Firreents Century 51 
(1961). 

*e* Cf. Pollard’s observation with respect to membership in the 
county court, in some respects the precursor of the Commons: 


“The boon of representation is not in election to serve, but in 
the license to stay away; it consists in the immunity obtained 
through the vicarious service of others, and centuries elapse 
before the service becomes a privilege and the burden an object 
of envy and a source of pride. In the twelfth and thirteenth 
centuries the difficulty is to enforce the attendance of repre- 
cea . . .” Ponzarp, Evouution oF ParuiamMent 109 
1920). 
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“¢On any theory the conclusion is inevitable that 
the right of electing was not duly valued, that the 
duty of representation was in ordinary times viewed 
as a burden and not as a privilege; that there was 
much difficulty in finding duly qualified members, and 
that the only people who coveted the office were the 
lawyers who saw the advantage of combining the 
transaction of their clients’ business in London with 
the right of receiving wages as knights of the shire 
at the same time... . [T]he power of the sheriff, 
and of the crown exercised through him, was almost 
uncontrolled in peaceful times, and in disturbed 
times the whole proceeding was at the mercy of 
faction.’’ Id. at 440 [footnote omitted]. 


In an apparent attempt to restrain the exercise by the 
sheriffs of an undue influence on the composition of the 
lower house, an act was passed in 1406 requiring the writ 
of election to be returned to Chancery, and a statute in 
1410 granted the judges of assize authority to inquire into 
undue returns. 3 Srupss 457. But membership in the lower 
house remained unattractive throughout the reign of the 
Plantagenets (which ended in 1485), with the consequence 
that election disputes were infrequent. 3 Srusss 454-55. 

As the institution of Parliament began to assume more 
importance in the Tudor period (1485-1603), membership 
in the Commons became more attractive and, consequently, 
the results of elections were more often disputed, Krzr, Tae 
ConsritutTionaL History or Mopern Barrarn: 1485-1951 at 
140 (6th ed. 1961) [hereinafter Krezx]. The Commons then 
began to assert jurisdiction over the disputes, and in 1553, 
in one of its first recorded cases, decided 


‘¢... that Alex. Nowell, being prebendary[*] in 
Westminster, and thereby having voice in the Con- 


* A canon or member of the chapter of a cathedral or colle- 
giate church who is the recipient of a stipend or “prebend” of 
maintenance, granted out of the estate of the church. 
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vocation House, cannot be a member of this House; 
and so agreed by the House, and the Queen’s writ 
to be directed for another burgess in that place.’’ 
Exton, Tue Tupor Consrirution: DocuMENTS AND 
Commentary 274 (1960) [hereinafter Exton]; see 
also Krieg 151. 


But the Chancery and the judges were not easily deposed 
from what had become their traditional jurisdiction over 
the elections and qualifications of members. In 1586, in 
connection with a dispute over the election of a member 
from Norfolk, the Chancellor informed the Commons that 
an election dispute was ‘‘a thing in truth impertinent for 
this House to deal withal.’? Exron 275. The Commons 
retorted ‘‘that albeit they thought very reverently ... of 
the said lord chancellor and judges, and know them to be 
competent judges in their places, yet in this case they took 
them not for judges in Parliament in this House”’, 7d. at 276. 
By 1593 the Commons had appointed a standing committee 
of elections and privileges, id. at 276-77; Ker 151. 

The final round in the struggle between the Commons 
and the Chancery occurred in 1604, at the inception of the 
Stuart dynasty, when James I met the first of many rebuffs 
at the hands of that ‘‘body without a head’’, Davies, Tue 
Earty Srvarrs 17 (1952) [hereinafter Davies]. Sir Francis 
Goodwin had been returned as the duly elected knight of 
the shire for the County of Bucks. However, Goodwin had 
been adjudged an outlaw some years earlier, and the procla- 
mation summoning the Parliament had specifically com- 
manded that no outlaws be elected. The Chancery ordered 
a new election, as a result of which Sir John Fortescue, a 
member of the King’s Privy Council, was returned. The 
Commons investigated the matter and ordered Goodwin 
seated. James’ experience with the moribund Scottish 
Parliament had not prepared him for dealing with the 
kind of independence (in his eyes, impertinence) which he 
was to find in the more viable English body. He therefore 
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peremptorily informed the Commons that the determination 
of election disputes belonged to the Court of Chancery, 
and the Commons had no right to interfere. But the Com- 
mons were adamant. The dispute continued for some time 
and finally James commanded the Commons, ‘‘as an absolute 
King,”’ that they confer with a committee of judges and his 
Council over the matter. This ultimately led to a conference 
with the King at which he acknowledged that the Commons 
were the proper judge of elections, but requested as a 
personal favor that neither Goodwin nor Fortescue be 
allowed to sit and that a new election be held. This com- 
promise, although a ‘‘bitter draught to the House’’, was 
accepted.* However, this case together with other griev- 
ances prompted the Commons in 1604 to address an Apology 
or Satisfaction concerning their Privileges to the King, in 
which they reasserted their exclusive jurisdiction over 
election disputes: 


“‘Sixthly, we avouch that the House of Commons 
is the sole proper judge of returns of all such writs 
and of the election of all such members as belong to 
it, without which the freedom of election were not 
entire, and that the Chancery, though a standing 
court under your Majesty, be to send out those writs 
and receive the returns and to preserve them, yet the 
same is done only for the use of the Parliament, over 
which neither the Chancery nor any other court ever 
had or ought to have any manner of jurisdiction.” 
Apology of 1604 in Crown anp PartiaMent In Tupor- 
Srvart Encuanp 156, 159 (Hughes & Fries eds. 1959). 


* The discussion of Goodwin’s Case is based upon GLANVILLE, 
Reports or Cerrary Cases DETERMINED AND ADJUDGED BY THE 
Commons IN PARLIAMENT Ixxii-lxxxiii (1776) [hereinafter Guan- 
VILLE]; 1 Hatuam, THe ConsrirutionaL History or ENGLAND 
299-302 (1881) [hereinafter Hatuam] ; and Tasweti-LANGMEAD 
316-18. See also Davies 3; Kier 175. Glanville was Chairman of 
the Commons’ Committee of Elections in 1623 and 1624, GLANVILLE 
1, and the cases which he reported were those “concerning elections”. 
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2. The Disclaimer of Jurisdiction by the Courts 


Goodwin’s Case was the last attempt by a monarch or 

his chancellor to interfere with the power or, as it was 
sometimes denominated, the privilege of the House of 
iCommons to judge the elections, returns and qualifications 
‘of its members. The common law courts in the 17th century 
acquiesced in the jurisdiction of the Commons over elec- 
'tions and, in the absence of a clear statutory mandate, dis- 
claimed the power to interfere. 

An early indication of the courts’ attitude is Nevill v. 

| Strode. An action was brought against a sheriff for a false 
ireturn in 1655 and £1,500 damages were awarded to the 
plaintiff by the jury. However, before judgment the Court 
of King’s Bench adjourned the case into the House of 
Commons, as the only proper judges in cases concerning 
‘elections, because of the difficulty of determining whether 
such an action would lie.* 

Barnardiston v. Soame, 6 How. St. Tr. 1063 (1674), 
'merits more extensive discussion.** Sir Samuel Barnardi- 

ston claimed that Sir William Soame, while sheriff of 
Suffolk, ‘‘falsely and maliciously’’ made a double return 
‘from the election for a knight of the shire from Suffolk. 
The return stated that both Barnardiston and his opponent, 
“‘my lord Huntingtowre’’, were elected, whereas in fact 
| Barnardiston has carried the election by 78 votes. As a 
result, Huntingtowre sat in the Commons until it was deter- 
‘mined that Barnardiston and not Huntingtowre had been 
‘elected. Following a trial in the Court of King’s Bench, 


* No report of Nevill’s Case has been found, but it was re- 

' peatedly referred to by the parties and the courts in subsequent 

election cases. A synopsis of it is found at 14 How. St. Tr. 717n. 

: See also the discussions of the case in the report in Barnardiston v. 

Soame, 6 How. St. Tr. 1063, 1069, 1086, 1104 (1674), from which 
| it appears that Nevill’s Case was never resolved. 


** The case is also reported in 84 Eng. Rep. 769 and 89 Eng. 
‘ Rep. 283, but the fullest account appears in Stave TrRuUts. 
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Barnardiston recovered £1,000 in damages.* On writ of 
error, the Court of the Exchequer Chamber** reversed. 

The ‘‘Arguments”’ of the two judges who dissented and 
voted to affirm in the Exchequer were delivered first. They 
are significant for the concessions which they make. Thus 
Judge Ellis, in response to the objection that the matter in 
issue is one to be determined in Parliament, conceded that 
“Cas to the right of election [,] that is determinable there’’. 
He distinguished the case before him on the grounds that 
‘1, Here is no action brought against a member. 2. No 
action brought for any thing done in parliament.’’ Id. at 
1073. Similarly, Judge Atkins first canvassed the matters 
concerning Parliament as to which ‘‘the judges of West- 
minster-hall have in all times, and must meddle, and take 
cognizance of them’’. Id. at 1082. Under that head he listed 
such matters as (a) what constitutes a Parliament, for the 
purpose of determining the validity of alleged Acts of 
Parliament (‘‘For though the king and parliament make 
acts, yet the courts in Westminster-hall put those acts in 
execution, and therefore must first satisfy themselves’’) ; 
(b) when a Parliament begins, for the purpose of deter- 
mining damages in a suit for expenses in attending Parlia- 
ment; and (c) whether an individual is entitled to parlia- 
mentary privilege from arrest. Id. at 1082-83. Next he 
canvassed those matters which the courts have discretion 
to determine or to refer to Parliament for determination. 
Finally, he listed those matters ‘‘wherein the courts of 
Westminster-hall must not intermeddle, but the jurisdic- 
tion belongs to the parliament only’’. Id. at 1083. Judge 
Atkins’s remarks as to those matters are particularly perti- 
nent. He pointed out that 


* This is the figure given in 6 How. St. Tr. at 1070. However, 
North, L.C.J., indicated that it was only £800, id. at 1093, as did 
Atkins, J., id. at 1075. 


** An intermediate court of appeal, not to be confused with the 
Court of Exchequer, which was a court inferior to the courts of 
King’s Bench and Common Pleas, and had jurisdiction over 
fiscal matters. See 4 Coxe, InstrTuTEs *103-116, *119. 
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‘‘By the statute of 4 H.8.c¢.8, though all in that act 
that concerns one Richard Strode is a private act, 
yet there is one clause which is a general act, and is 
declaratory of the ancient law and custom of parlia- 
ment, viz. It is enacted, ‘That all suits, accusements, 
condemnations, executions, fines, amerciaments, pun- 
ishments, corrections, charges, and impositions, at 
any time from thenceforth, to be put or had upon any 
member, for any bill, speaking, reasoning, or declar- 
ing of any matter concerning the parliament, to be 
communed or treated of, be utterly void and of none 
effect.’ ’? Id. at 1083. 


“This is the reason’’, he said, relying upon Coke (2 Coxg, 
Institutes *15) 
«« |. . that judges ought not to give any opinion of a 
matter of parliament, because it is not to be decided 
by the common laws used in other courts, but 
‘secundum legem et consuetudinem parliamenti.’ ’’ 
Id. at 1084. 


Among the matters listed by Judge Atkins as those in 
which the courts ‘‘must not intermeddle”’ is the determina- 
tion by the House of Commons of questions concerning elec- 
tion of their members. After a brief discussion of the 
history of that jurisdiction, Judge Atkins said, 

“‘But we know that the House of Commons is now 
possessed of the jurisdiction of determining all ques- 
tions concerning the election of their own members; 
so far at least, as is in order to their being admitted 
or excluded from sitting there.’’ Id. at 1083-86. 


Lord Chief Justice North, writing for a majority of six, 
adduced a number of reasons why the action would not lie. 
He noted that ‘‘it is admitted, that the Parliament is the 
only proper judicature to determine the right of election’’, 
id. at 1098, and each of his reasons is bottomed upon a de- 
sire to avoid a conflict between the courts and Parliament: 

“T can see no other way to avoid consequences 
derogatory to the honour of the parliament, but to 
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reject the action; and all other that shall relate 
either to the proceedings or privilege of parliament, 
as our predecessors have done.”’ Jd. at 1110.° 


After the Revolution of 1688, Barnardiston brought his 
writ of error into the House of Lords, where on June 25, 
1689, the decision of the Exchequer Chamber was affirmed. 
Id. at 1120.** 

To be sure, these cases did not specifically present the 
issue whether the Commons had exclusive jurisdiction over 
disputes concerning the qualifications of their members. No 
case prior to the American Revolution has been found 
where that question was specifically in issue.t But in each 
of the opinions in Barnardiston, it is assumed—a fortiori— 
that the Commons had exclusive jurisdiction over ‘‘all 
questions concerning the election of their own members”’ 
(in the language of Atkins, 6 How. St. Tr. 1086) in so far as 
those questions affected the right of a member-elect to sit. 
As Goodwin’s Case illustrates, the term ‘‘judge the elec- 
tions’? was often used in the seventeenth and eighteenth 
centuries in a manner which necessarily included the power 


* The report of the case in Stare Truats indicates that Lord 
Chief Justice Vaughan and Lord Chief Baron Turner, both de- 
ceased, agreed with the majority decision, 6 How. St. Tr. 1117. 
Presumably their opinions were obtained prior to their death. 


** To the same effect was the decision in Onslow’s Case, 83 Eng. 
Rep. 561, 86 Eng. Rep. 294 (K.B. 1681). Thereafter it was pro- 
vided by statute, 7 & 8 Wm. III, c. 7, that an action might be brought 
by the person grieved against a sheriff or other officer making a 
false return and double damages recovered. The statute was held 
to vest jurisdiction in the courts notwithstanding that the Commons 
were the only proper judges of the elections of their members “be- 
cause it is certain that an Act of Parliament may give the Courts 
at Westminster a jurisdiction in cases of this nature, though they 
had none at common law, because the House of Commons is party 
to every Act and therefore is bound by it.” Myddleton v. Wynn, 
125 Eng. Rep. 1339, 1344 (Ex. Ch. 1745). 


+ But see Bradlaugh v. Gossett, 12 Q.B.D. 271 (1884), dis- 
cussed infra, p. 24. 
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to judge the qualifications of the elected.* And the language 
used by Ellis (‘‘the right of election [,] that is determin- 
able [in the Commons]’’, 6 How. St. Tr. 1073) and North 
(‘‘{PJarliament is the only proper judicature to determine 
the right of election,’’ id. at 1098) is broad enough to sup- 
port an inference that they assumed the Commons to be the 
sole judge of the qualifications of its members. 

Furthermore, as will be shown, the Commons acted in a 
manner which implies that they at least believed themselves 
to be the exclusive arbiters of disputes over qualifications 
and that they did not believe the scope of their inquiry to 
be limited to the qualifications prescribed by statute. More- 
over, the House of Lords, the pinnacle of the judiciary,** 
agreed. 

Before turning to those precedents, it should be observed 
that the English courts in the eighteenth century drew a 
clear distinction between jurisdiction over disputes as to 
the election of members of parliament (which they stead- 
fastly maintained that they lacked) and jurisdiction to 
determine the qualifications of an elector to vote (which 
they readily assumed). That distinction was first recog- 
nized in Ashby v. White, 92 Eng. Rep. 126 (Q.B.), rev’d, 
1 Eng. Rep. 417 (H.L. 1703). Matthias Ashby brought an 
action against the Constables of the Borough of Aylesbury 
for refusing to count his vote for the two burgesses for 
that borough who were elected to Parliament, although 
he was ‘‘a burgess and inhabitant of the borough aforesaid, 
and not receiving alms there or any where else then or 
before’’. Following a jury trial, the verdict was rendered 
for plaintiff. Thereafter, it was moved in arrest of judg- 


* See, ¢.g., the debate in the Wilkes Case at 16 Panu. Hist. 
Ena. 594 (1813), quoted infra, pp. 21-22. In Goodwin’s Case; supra, 
p. 7, the language used was “judge of the Return . . . and . 
Election” although the question was whether an outlaw was qualified 
to sit in the House. Apology of 1604, quoted supra, p. 8. 


** The legislative and judicial functions of the Lords were 
not clearly distinguished until the end of the eighteenth century. 
GoueH, FunpaMEentTaL Law mv Eneuise Constrrutionan History 
201 (1961). 
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ment that the action was not maintainable and three of the 
four justices of the King’s Bench before whom it was 
argued agreed. Chief Justice Holt, however, dissented and 
it was upon his opinion that the House of Lords reversed. 
In disposing of the objection that the judges could not pass 
upon the matter because it touched upon Parliament, Holt 
pointed out that the matter could never come in question in 
Parliament since the persons for whom plaintiff had voted 
were elected. Holt very carefully pointed out the distinction 
between jurisdiction over the right to vote and jurisdiction 
over the candidate’s right of election :* 


“c_.. Was ever such a petition heard of in Parlia- 
ment, as that a man was hindred of giving his vote, 
and praying them to give him remedy? The Parlia- 
ment undoubtedly would say, take your remedy at 
law. It is not like the case of determining the right 
of election between the candidates. 


‘¢__. If the House of Commons do determine this 
matter, it is not that they have an original right, but 
as incident to elections. But we do not deny them 
their right of examining elections ....’? 92 Eng. Rep. 
at 138. 


The reasoning of the Lords is not set forth in the report 
of the appeal, but it may be inferred from their report of 
a conference with the lower house resulting from debates 
in the Commons over the Lords’ decision: 


“Tt was admitted, that the House of Commons 
exercise a jurisdiction, in determining the right of 


* In Prideauz v. Morris, 91 Eng. Rep. 430 (K.B. 1701), Chief 
Justice Holt had held that, since the courts of law lacked juris- 
diction to determine the right of a candidate to sit in Parliament, 
even under the statute 7 & 8 Wm. III, ¢. 7 (see supra, p. 4) a candi- 
date’s action for damages would not lie against a sheriff for a false 
return when there had been no prior determination in Parliament. 
Contra, Myddleton v. Wynn, 125 Eng. Rep. 1839 (Ex. Ch. 1745). 
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election of their own members; and though the time 
may be assigned, when that jurisdiction was exer- 
cised in another place, yet there has been a usage 
long enough to hinder that point from being drawn 
in question, especially after the sanction given to it, 
by the act made in the seventh year of king 
William’s reign. 


‘But though it be true, that the merit of the 
election of a member, be a proper subject for the 
House of Commons to judge of, because they only 
can give the proper and most effectual remedy, by 
excluding the usurper, and giving possession of the 
place to him who has the right; yet there is a great 
difference between the right of the electors, and the 
right of the elected; the one is a temporary right 
to a place in parliament, pro hac vice, the other is 
a freehold, or a franchise: . . . a man has right to 
his freehold by the common law, and the law having 
annexed his right of voting to his freehold, it is of 
the nature of his freehold, and must depend upon it. 
The same law that gives him his right, must defend 
it for him, and any other power that will pretend 
to take away his right of voting, may as well pre- 
tend to take away the freehold, upon which it de- 
pends.’’ The Report of the Lords Committees, 14 
How. St. Tr. 778, 792 (1704). 


3. The Exercise of the Power by the House of Commons. 


In the exercise of its exclusive jurisdiction over disputes 
concerning the qualifications of its members, the House of 
Commons often inquired into matters beyond those estab- 
lished by statute or lex parliamenti as prerequisites for 
membership. Almost invariably these concerned the char- 
acter or conduct of the individual member. We have already 
seen an instance of this in Goodwin’s Case, supra, p. T. 
Further examples merit discussion. 
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In 1623 and 1624* the Commons passed upon two dis- 
putes ‘‘concerning elections’’ which dealt with the qualifica- 
tions of the elected. In Steward’s Case the committee on 
elections decided that ‘‘an alien born, only made denizen by 
letters patent, but not naturalized by act of parliament, is 
not, by law, eligible to serve as a burgess amongst the com- 
mons in parliament,’’ Guanvitte 120, 122. The House agreed 
and ordered a new election although it waited until the day 
before the session was to end before doing so, thereby 
alowing Steward to serve de facto, id. at 123.** In Hud- 
dleston’s Case the House again had presented to it the 
question whether an outlaw could sit. The committee con- 
sidered the case at some length, searching the precedents, 
but reported the case to the House without recommending a 
decision. The House thereupon resolved that Huddleston 
‘‘was a person eligible and well returned’’ and allowed him 
to take his seat. Guanvinte 124, 127, 

On several occasions, the Commons coupled a resolu- 
tion of expulsion with the determination that the member 


was, because of the expulsion, incapable of being re-elected, 
thereby judging his qualifications in advance. The first 
recorded example occurred in 1585, Tae Journat or Sm 
Srmonns D’Ewes 50 n.5 (Notestein ed. 1923). In 1628 the 
House committed Sir Edmund Sawyer to the Tower, expel- 
led him from the House and declared ‘‘him to be unworthy 
ever to serve as a Member of this House’’ because he had 


* Glanville ascribes no particular dates to the cases considered 
by the Committee on Elections during his tenure as Chairman. But 
in the copy of his work which we have used (from the Library of 
Congress) there is a notation in ink, in a hand that appears to be 
from the eighteenth century, of a date for each case. March 10, 1623 
is ascribed for Steward’s Case and May 28, 1624 for Huddleston’s 
Case. GLANVILLE 120, 124. 


** This case may represent an instance of the creation of a new 
“standing incapacity” by “consuetudo parliamenti’”, although the 
breadth of language used by the committee on elections is not in 
and of itself dispositive of the question. Subsequently, by statute, 
12 & 138 Wm. III, c. 2, it was enacted that aliens, even those 
naturalized, were ineligible to sit in the Commons. 1 BuacksrToneE, 
CoMMENTARIES *163. 
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sought to induce a witness not to testify in a House inquiry, 
1 Journa or THE House or Commons 917 (1803) [herein- 
after C.J.]. And in 1641 the House resolved that ‘‘Mr. Wm. 
Taylor shall be expelled this House; be made incapable of 
ever being a Member of this House; and shall be forthwith 
committed a Prisoner to the Tower’’ for having ‘‘reflected’’ 
outside the House upon the proceedings of the House in 
respect of the Earl of Strafford, at a time when even discus- 
sion of the business of the House outside its halls was 
considered a high breach of parliamentary privilege, 2 
C.J. 158. In the same year, the House expelled a Mr. H. 
Benson and declared him ‘‘unfit and uncapable ever to sit 
in Parliament, or to be a Member of this House hereafter’’ 
because he had sold ‘‘Protections’’ to various persons 
and thereby cloaked them with parliamentary immunity, 
2 -0.J. 301. The next year, the House expelled and held 
“disabled to sit any longer a Member of this House, during 
this Parliament’’ nine members, for reasons which do not 
appear in the journal, 2 C.J. 704, 707, 708, 715. In 1660, 
after Charles II’s restoration, one Robert Wallop was 
expelled from the House and ‘‘made incapable of bearing 
any Office, or Place of publick Trust, in this Kingdom”’, 
apparently for having participated in the execution of 
Charles I, 8 C.J. 61. 

In only one instance, prior to the celebrated case of 
John Wilkes [hereinafter the Wilkes Case], was the Com- 
mons faced with the re-election of an expelled member to 
the same Parliament. In 1712 the Commons committed 
Robert Walpole (who subsequently became the first ‘‘prime 
minister’’ of England) to the Tower and expelled him from 
the House for personally benefitting while Secretary at 
War from ‘‘Two Contracts for Forage of her Majesty’s 
Troops’’. Three months later, while still a resident of the 
Tower, Walpole was re-elected by the constituents of the 
Borough of King’s Lynn. The House resolved, 


“¢... That Robert Walpole Esquire, having been, 
this Session of Parliament, committed a Prisoner to 
the Tower of London, and expelled this House, for an 
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high Breach of Trust in the Execution of his Office, 
and notorious Corruption, when Secretary at War, 
was, and is, incapable of being elected a Member 
to serve in this present Parliament. ...’’ 1 Cost & 
Watson, Tue Law anp Workinec or THe Consti- 
tution: Documents 1660-1914 at 207, (1952) [here- 
inafter Costrx & Watson]. 


By far the most notorious expulsion case in the House 
of Commons prior to the American Revolution was the 
Wilkes Case. Its notority stemmed from an unusual coales- 
cence of times, personalities and issues. The times were 
the late 1760’s when the metropolis of London was ex- 
periencing labor pains in spawning the industrial revolu- 
tion and the radical movement which ultimately produced 
the parliamentary reform bill of 1832; when the price of 
bread in London had risen to 2d. a pound; and when the 
Scots were hated and the favorite courtier of young 
George III was Lord Bute, a Caledonian peer. Thus, ‘‘the 
London crowds who in 1768 gaily smashed their opponents’ 
windows and assaulted their property to shouts of ‘Wilkes 
and Liberty!’ may have been as filled with anger at the 
high price of bread and hatred of the Scots as with en- 
thusiasm for the cause of John Wilkes.’’ Rupt, WikKEs 
anp Lierry 14 (1962) [hereinafter Rup&]. See generally 
id. at 1-16. Those were also the times when the American 
Colonies were resisting the mother country’s attempts to 
require the colonials to pay part of the cost of the late war 
against the French. The Stamp Act had been passed in 
1765 and repealed in 1766; the Townshend Acts were passed 
in 1767, and the colonies were vehemently resisting their 
enforcement. 

It was in these times that ‘‘there burst on London that 
remarkable phenomenon, John Wilkes.’’ Id. at 16. The 
well-educated second son of a prosperous businessman, he 
had the innate ability to convert a personal grievance into 
a transcendent constitutional issue; the wit to make mem- 
bers of the court party appear as buffoons, although in 
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most instances they needed little help; the oratory to inflame 
the London mob; and the courage—or temerity—to make 
unrestrained attacks on the government. He was, however, 
completely lacking in morals even when judged by the loose 
standards of his age, a man whom Benjamin Franklin 
described as ‘‘an outlaw and exile of bad personal character, 
not worth a farthing.’’ Id. at 41 n.2. On the other hand, 
the court party, the insipid and obsequious products of 
bribery, favor and Neweastle’s electioneering (see generally 
Namizr, ENcuanp In THE AGE oF THE AMERICAN REVOLUTION 
(2d ed. 1961)) were completely lacking in experience or 
ability to cope with the problems presented to them by 
the rise of Wilkes. 

The issues on which Wilkes rose to fame were the free- 
dom of the subject to criticize the government and the 
legality of general warrants. Those same issues were com- 
manding the attention of the American colonists during the 
same period and that fact, togther with the fact that Wilkes 
was in opposition to the king and the court party, resulted 
in the colonial leaders rallying to the support of Wilkes, 
partly in the hope that he would reciprocate.* Posrearz, 
Tat Devi, Wixzs 173-78 (1929) [hereinafter Posreare]. 

In 1763 an information had been lodged against Wilkes 
charging him with seditious libel in connection with No. 45 
of the North Briton, his anonymous opposition paper, in 
which he had described a statement in the King’s speech to 
Parliament as a falsehood. The government proceeded 
under a general warrant (which was subsequently held il- 
legal) to obtain evidence against Wilkes. After several 
preliminary hearings, but prior to his trial, Wilkes fled to 
Paris. Before his departure, he had generated great sup- 
port among the radical elements of the metropolis. He had 
also developed considerable backing from a more ‘‘respect- 
able’? element, the independent and opposition members of 


* By 1771, however, even the more radical American leaders 
became disillusioned with Wilkes and began increasingly to realize 
that they must stand alone against “British tyranny”. Misr, 
ORIGINS OF THE AMERICAN REVOLUTION 325 (1943). 
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Parliament (many of whom defected from him when the 
government brought to light an obscene essay authored by 
him). He had also made out the government leaders to be 
inept bunglers. Rupé 22-36. 

In 1768, Wilkes returned from his self-imposed exile, 
after scurrying around Europe just ahead of his conti- 
nental creditors. After an unsuccessful candidature in the 
parliamentary elections in the City of London, he was 
elected as Member for Middlesex. He was then convicted 
on the original charge of libel and sentenced to imprison- 
ment. Watson, THE Rztcn or Gzorce III 129-31 (1960); 
Proceedings in the Case of John Wilkes, 19 How. St. Tr. 
1075, 1124 (K.B. 1768). 

While in prison and before taking the oath, Wilkes peti- 
tioned the House of Commons, asserting that he was a 
member of the House and requesting that it grant him 
speedy redress of his grievances. 16 Part. Hisr. Ene. 533- 
35 (1813) [hereinafter Hansarp]. Wilkes alleged, among 
other things, that Lord Mansfield had altered certain rec- 
ords in his case and that some of the testimony used against 
him in the libel action had been obtained by bribery. 16 
Hansagp 533-35. 

During the course of the debate on Wilkes’ petition, 
Wilkes admitted having published derogatory comments on 
a letter written by Lord Weymouth to the justices. The Com- 
mons resolved that the comments constituted ‘‘an insolent, 
scandalous and seditious libel. . . .”’ 16 Hansarp 534. 

On February 3, 1769, the House resolved: 


“c That John Wilkes, esq., a member of this House, 
who hath at the bar of this House confessed himself 
to be the author and publisher of what this House has 
resolved to be an insolent, scandalous, and seditious 
libel, and who has been convicted in the Court of 
King’s Bench, of having printed and published a 
seditious libel, and three obscene and impious libels, 
and by the judgment of the said Court, has been 
sentenced to undergo 22 months imprisonment, and 
is now in execution under the said judgment, be ex- 
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pelled this House.’ 16 Hansarp 545; 1 Costin & 
Warson 229; WuiusMs, Tae Eicureenta CENTURY 
Consrirution, 1688-1815: Documents anp CoMMEN- 
tary 239-40 (1960) [hereinafter Wruuiuns]. 


A new election was ordered by the Commons, 1 Costiv & 
Watson 229. 

On February 17, 1769, Wilkes was unanimously returned 
to the House by the electors of Middlesex, 16 Hansazp 
577-78. The Commons then resolved, 


“| | That John Wilkes, esq., having been in this 
session of parliament, expelled this House, was, 
and is, incapable of being elected a member to serve 
in this present parliament; .. .’’? 16 Hansarp 580; 
1 Costix & Warson 230; Wuuiams 24041. 


The election was declared void and a new election ordered, 
16 Hawnsarp 580. 

On March 17, 1769, the same scene was replayed, the 
electors of Middlesex having returned Wilkes unopposed. 
The election was again declared void and a new election 
ordered, 16 Hansarp 580-81. 

On April 14, 1769, the Middlesex electors again, to the 
further embarrassment of the Commons, returned Wilkes. 
However, Henry Lawes Luttrell had run against Wilkes 
and, although his 296 votes were a poor second to Wilkes’ 
1,143, a motion was made that Luttrell ought to have been 
returned to parliament by the County of Middlesex. On 
May 8, 1769, after the Commons had considered the peti- 
tions of Luttrell and of freeholders from Middlesex with 
respect to the election, the motion was resolved in the 
affirmative, 16 Hansarp 583-90; 1 Costin & Watson 231; 
Wuums 241. In the course of the debate on that motion, 
it was pointed out that the Commons possessed exclusive 
jurisdiction in cases of election: 

“That the House of Commons is the sole court 


of judicature in all cases of election. That this 
authority is derived from the first principles of our 
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government; viz. the necessary independence of the 
three branches of the legislature. Did any other 
body of men possess this power, members might be 
obtruded upon the House, and their resolutions 
might be influenced under colour of determining 
elections. They have therefore an exclusive juris- 
diction, and must be in all these cases the dernier 
resort of justice. That the House in the present case 
is the competent judge of disability, and that their 
decision on it is final; that if in this or any other 
instance, its decisions were found to be attended with 
prejudice, the united branches of the legislature in 
their supreme and collective capacity, might inter- 
pose, and by passing a law regulate such decisions 
for the future; but that nothing less could restrict 
their authority.’’ 16 Hansarp 594. 


Although Wilkes had now effectively been excluded 
from the Commons and Luttrell seated instead, the debate 
on the propriety of the Commons’ action did not cease. On 
January 25, 1770, a motion was made that the Commons, 
“in the exercise of its Judicature in Matters of Election, 
is bound to judge according to the Law of the Land and the 
known and established Law and Custom of Parliament, 
which is part thereof,’’ id. at 786. The motion was passed 
only after it had been amended by adding that the expul- 
sion and incapacity of Wilkes was in accord with the law 
of the land. Id. at 797-98. 

On January 31, 1770, a second motion was made to the 
effect that only by law of Parliament, and not by resolution 
of the House of Commons, could a person be incapacitated 
from sitting in the Commons. Blackstone’s speech during 
the course of the debate on this motion is particularly per- 
tinent: 


““Mr. Blackstone: 


“Sir: I think it incumbent upon me to declare, 
that in my opinion, this House is competent in the 
ease of elections, and that there is no appeal from 


23 


its competence to the law of the land. There are cases 
in which the other House is competent: if the House 
of Lords in these laws should determine contrary 
to the law of the land, what is the remedy? and what 
is the remedy if the privy council, or the court of 
delegates should make such a determination? If such 
resolutions of the Lords, the Council and the Dele- 
gates are final, why not the resolutions of this House? 
As to the question whether expulsion does of itself 
imply incapacity, I have never answered it in the 
affirmative, neither have I ever declared to the 
contrary. I did not vote in the question last year, 
and I shall not, by any vote that I may now give, 
be included in that question.’”’ 16 Hansarp 802-03. 


A similar motion was made in the House of Lords on 
February 2, 1770, 16 Hansarp 814; 1 Costrx & Watson 232 ; 
Wutums 242. It was acknowledged that had the resolu- 
tion passed it would have been merely declaratory and 
would have had no legal effect upon the seating of Wilkes or 
Luttrell. Yet the House of Lords refused to interfere even 
that far with the jurisdiction of the Commons and the reso- 
lution was voted down, 16 Hansarp 820. In its stead, the 
Lords resolved, 


‘““That any Resolution of this House, directly or in- 
directly, impeaching a Judgment of the House of 
Commons, in a matter where their Jurisdiction is 
competent, final, and conclusive, would be a violation 
of the Constitutional Rights of the Commons, tends to 
make a breach between the two Houses of Parliament, 
and leads to a general confusion.’’ 16 Hansarp 823- 
25; 1 Cosrix & Watson 235; WiiL1aMs 243. 


Wilkes was re-elected a member of the next Parliament 
and allowed to sit. On five subsequent occasions, Wilkes and 
his supporters sought to have the resolutions expelling him 
and declaring him incapable of re-election for the duration 
of that Parliament expunged from the record. Finally, in 
1782, after the fall of Lord North’s ministry following the 


24 


defeat at Yorktown, Wilkes succeeded in having the resolu- 
tions expunged from the record, in the language of Wilkes’ 
motion, ‘‘as being subversive of the Rights of the whole 
Body of Electors of this Kingdom.’’? Wuitams 223, 244; 
1 Costrx & Watson 235. 

By this time, Wilkes and the Middlesex elections were 
no longer a cause celebre. Whatever interest the passage 
of this resolution aroused in England (in Wilkes himself 
it stirred ‘‘a faint interest’’, Posrcare 237), it apparently 
went unnoticed in America.* 

Notwithstanding the broad language of Wilke’s motion 
to expunge from the record the resolutions expelling him, 
Parliament continued to exercise the power to judge mem- 
bers unqualified for reasons other than the ‘standing 
incapacities.”’ See Taswett-Lancmeap 733-34. In Brad- 
laugh v. Gossett, 12 Q.B.D. 271 (1884), an excluded member 
sought to enlist the aid of the courts in obtaining his seat, 
by bringing an action against the Sergeant-at-Arms of the 
House. Although plaintiff had been excluded from the 
Commons on four occasions for reasons touching his reli- 
gion (see Wirrke, THe Hisrory or ENcuisH PaRLIAMENTARY 
Prrvitece 160-69 (1921)), the court held that it lacked the 
power to inquire into the circumstances surrounding and 
the reasons motivating the exclusions and, assuming for 
the purposes of argument that the exclusions were illegal, 
nevertheless held that it was without jurisdiction over the 
matter. 


* We have been unable to uncover any evidence that the 
resolution was a matter of general knowledge in America at the 
time of the 1787 Convention. There is no reference to it in several 
contemporary sources where one might expect to find some mention 
of it, if it were known. For example, neither the Marquis de 
Chastellux nor his translator mention it though both were travel- 
ing in America in 1782; both supported Wilkes; and both dis- 
cussed Wilkes with Americans while on their respective journeys. 
1 CHasTettux, TRAVELS Iv NortH AMERICA IN THE Years 1780, 
1781 AND 1782, at 6, 30, 354 (Grieve trans. 1963) ; 2 id. at 654. 


Similarly, in the Report of the Pennsylvania Council of 
Censors in 1784, where both Wilkes’ and Walpole’s cases were 
discussed, and where those on one side of the issue being considered 


25 


4. Blackstone’s Summary of the Law. 


The state of the law with respect to the power of the 
House of Commons was conveniently summarized by Black- 
stone, shortly before the American Revolution. He first 
listed the ‘‘standing incapacities’’ for membership in either 
house, enacted by statute and the law and custom of Parlia- 
ment (‘‘lea et consuetudo parliamenti’’): “.. .no one shall 
sit or vote in either House, unless he be twenty-one years 
of age .. . no member shall vote or sit in either House, 
till he hath in the presence of the House taken the oath of 
allegiance, supremacy, and abjuration .. . no alien, even 
though he be naturalized, shall be capable of being a member 
of either house of Parliament.’? 1 Buackstonr, ComMEN- 
rarres*162-63. In his fourth edition, Blackstone added a 
proviso reflecting the parliamentary decision in the Wilkes 
Case and his investigation of precedents supporting that 
decision : 

‘¢ And there are not only these standing incapaci- 
ties; but if any person is made a peer by the king, 
or elected to serve in the house of commons by the 
people, yet may the respective houses upon complaint 
of any crime in such person, and proof thereof, 
adjudge him disabled and incapable to sit as a 
member: and this by the law and custom of parlia- 
ment.’? 1 Buackstong, Commentaries “163 (4th ed. 
1770)* (footnotes omitted). 


EE 


could have furthered their argument by citing the passage of this 
resolution, there is no mention of it. Proczepines RELATIVE TO. . . 
Tae [PENNSYLVANIA] ConstiTuTIONS oF 1776 anp 1790, at 89 
(1825), discussed infra, pp. 39-40. Indeed, there is no mention what- 
ever of the Wilkes Case in the reported debates in the Federal 
Convention of 1787, 4 Farranp, Recorps oF THE FEDERAL Con- 
VENTION OF 1787, at 227 (1937). 


* The first American edition of Blackstone was printed by 
Robert Bell in Philadelphia in 1771-72 (See A CaTALOGUE OF THE 
Law Coutections at New York University 34 (Marke ed. 1953) ; 
Amertcan Book Prices—Current 65 (1963) ) and must have been 
taken from at least the fourth English edition since it reflects the 
changes made by Blackstone in that edition. 1 Buackstone, Com- 
MENTARIES *163, 176 (1st American ed. 1771). 
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He then turned specifically to the ‘‘qualifications’’ of 
persons to be elected to the House of Commons. He again 
first listed those which were ‘‘standing restrictions or dis- 
qualifications’? by statute or by the law and custom of 
Parliament. They covered age, citizenship, office, inhabi- 
tancy, property ownership and attainder of treason or 
felony. Id. at *175-76. Again he noted that for reasons 
beyond the ‘‘standing restrictions or disqualifications’’ a 
person could be disqualified: 


“But, subject to these standing restrictions and 
disqualifications, every subject of the realm is eligi- 
ble of common right: though there are instances, 
wherein persons in particular circumstances have 
forfeited that common right, and have been declared 
ineligible for that parliament by a vote of the house 
of commons, or for ever by an act of the legislature.” 
Id. at *176 (footnotes omitted). 


B. The Colonial Practice 


The embryonic legislatures of the English Colonies 
early asserted and began to exercise the exclusive power to 
judge the qualifications of their members. Like Parliament, 
they did not believe themselves limited by the disqualifica- 
tions for membership set forth in the organic acts which 
brought them into existence or in Parliamentary or colonial 
statutes. 

The first legislative body to appear in the new world 
was the House of Burgesses of Virginia, and it provides 
an excellent illustration of the exercise of the power. It 
first convened on July 30, 1619, and on that date commenced 
to judge the qualifications and elections of its members. 
At its first meeting, each burgess was called upon by name 
to take the Oath of Supremacy and enter the assembly, but 
at the name Captain Warde the speaker took exception, and 
he was asked to absent himself. The ground for the excep- 
tion was that Captain Warde did not possess a commission 
for his plantation from the Virginia Company. The Journal 
of the House records that ‘‘after muche debate’’ the burges- 


27 


ses resolved that Captain Warde might take the oath and be 
seated provisionally, notwithstanding the infirmities of his 
position, because, among other things, he ‘‘had brought 
home a goode quantity of fishe to relieve the Colony by 
waye of trade” and ‘‘the Commission for authorizing Gen- 
eral Assembly admitteth of two Burgesses out of every plan- 
tation without restrainte or exception.””* He was admitted, 
conditioned on his obtaining a proper commission before 
the next general assembly. JouRNALS OF THE House oF 
Burcesses or Vincrsia: 1619-1659, at 4 (1915). 

Captain Warde having been seated, the next order of 
business raised by the House was whether the two burgesses 
from Captain Martin’s plantation “¢shoulde have any place 
in the Assembly.”’ It was pointed out that, in the patent for 
his plantation, Captain Martin had a clause which exempted 
him from the provisions of the charter of the colony and 
the laws which might be made by the assembly. The two 
burgesses from Captain Martin’s plantation were, after 
some discussion, ordered to withdraw themselves from the 
assembly until Captain Martin made his personal appear- 
ance before them. If Captain Martin ‘‘woulde be contente 
to quitte & give over that parte of his Patente, and... 
woulde submitte himselfe to the generall forme of govern- 
mente ... then his Burgesses should be readmitted, other- 
wise they were utterly to be excluded. . ..”” Id. at 4-5. 

By 1692, the House of Burgesses appears to have estab- 
lished a more or less permanent committee for elections 
and privileges. The House convened on April 1, 1692, and 


* It is probable that the provision in the commission referred 
to was similar, if not identical, to the corresponding provision in 
the Ordinances for Virginia of 1621, 7 THoRPE, FEDERAL AND State 
Constrrutions 3810 and n.a (1909) [hereinafter THORPE] : 


“Tv. Tue other Council, more generally to be called by 
the Governor, once yearly, and no oftener, but for very extraor- 
dinary and important occasions, shall consist, for the present, 
of the said Council of State, and of two Burgesses out of every 
Town, Hundred, or other particular Plantation, to be respec- 
tively chosen by the Inhabitants: Which Council shall be 
called THe GENERAL AssEMBLY. ...” 7 THORPE 3811. 
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on April 2, the ‘‘Committee for Elections and Priviledges”’ 
was appointed, and on the same day commenced its report, 
which was not completed until April 4. The Journal reports 
that the sheriffs of several counties had not made due 
returns of the writ for elections. The Journal does not 
reveal the particulars of the sheriffs’ returns but, upon a 
reading of the report of the committee, the following resolu- 
tion was adopted by the House: 


“Resolved nemine Contradicente that the house 
of Burgesses are the Sole & only Judges of the Capac- 
ity or incapacity of their owne members, and that any 
Sherriff or other person whatsoever pretending to be 
a Judge of ye capacity or incapacity of any member 
of the House of Burgesses does thereby become guilty 
of a Breach of the Priveledges of the said House of 
Burgesses.’’ JouRNALS OF THE House oF BuURGESSES OF 
Vircrx1a: 1659-1693 at 379-81 (1914). 


The recurrent struggles between the royal governors 


and the colonial assemblies are reflected in the address in 
1736 by John Randolph, as speaker-elect of the House of 
Burgesses, to Governor Gooch. Randolph duly instructed 
the governor as to the privileges which the House of Bur- 
gesses claimed as its undoubted right, among which were 


sc... a Power over their own Members, that they 
may be answerable to no other Jurisdiction for any 
Thing done in the House; and a sole Right of deter- 
mining all Questions concerning their own Elections, 
lest contrary Judgments, in the Courts of Law, might 
thwart or destroy Theirs.’? JouRNALs oF THE House 
or Burcesses or Virginia: 1727-1740 at 242 (1910). 


Further instances of the exercise by the House of Bur- 
gesses of its power to judge the elections and qualifications 
of its members are found in the Journal of the House’s ses- 
sion of 1742. On May 21, the committee of privileges and 
elections reported that, upon investigation, it had found 
that contrary to the return of the writ of election, one 
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Andrews had received more votes than the sitting member, 
Douglas. Douglas was declared not duly elected; Andrews 
was declared elected and the writ was amended accordingly. 

On the next day, however, the House was informed that 
Andrews ‘‘has been guilty of many male and scandalous 
Practices [malpractices?], in the Office of an Inspector,”’ 
whereupon the information was referred to the committee 
on privileges and elections. On May 24, the committee chair- 
man reported that the committee had found 


«<. . That the said Andrews, whilst he was In- 
spector, was guilty of very enormous Misdemeanours 
and male Practices in that Office, in Breach of his 
Oath, and the Duty of his said Office: And that he 
was by the Governor and Council turned out of the 
said Office, for the same; and ordered to be left out 
of the Commission of Peace for Accomack County: 
And had come to several Resolutions thereupon, 
which he read in his Place, and afterwards delivered 


in at the Table: Where the same were again read, 
and agreed to, by the House, as follows: 


“Resolved, That the said Mr. Wiliam Andrews 
having been guilty of very enormous Misdemeanours 
and male Practices in the Office of an Inspector, in 
Breach of his Oath, and the Duty of his said Office, 
is unworthy to sit as a Member in this House. 


“Resolved, That the said Mr. Andrews, for his 
said Misdemeanours, be expelled this House. 


“‘Resolved, That the said Mr. Andrews be dis- 
abled to Sit and Vote, as a Member in this House, 
during this present General Assembly. 


“Ordered, That an Address be made to the Gov- 
ernor, to order a new Writ to issue for Electing an- 
other Burgess to serve in this present General As- 
sembly in the County of Accomack, in the Room of 
the said William Andrews, who is expelled this 
House. And that Mr. Scarburgh do attend the Gov- 
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ernor with the said Address.’? JournNats oF THE 
House or Burcesses or Vircinua: 1742-1747 at 31- 
33 (1909). 


In the same session, the House had found that one 
Henry Downs, a sitting member, had 21 years previously 
been convicted of the felony of stealing one sheep, where- 
upon the House, ‘‘Nemine Contradicente,’’ 


“Resolved, That the said Henry Downs having 
been convicted of Felony and Theft, and punished, 
as aforesaid, is unworthy to sit as a Member in this 
House. 


“‘Resoived, That the said Henry Downs, for the 
Causes aforesaid, be expelled this House. 


“‘Resolved, That the said Henry Downs be dis- 
abled to Sit and Vote as a Member of this House, 
during the present General Assembly.’’ Id. at 11. 


These last two examples are denominated expulsions 
rather than exclusions, but it is clear that the grounds for 
the expulsions were matters which affected the qualifica- 
tions of the member. They did not deal with misconduct in 
the capacity of a member and therefore were not discipli- 
nary in the strict sense of the term. Moreover, the words 
“Cexpel’’, ‘‘exclude’’ and ‘‘seclude’’ seem to have been used 
interchangeably in the 17th and 18th centuries without any 
sharp distinction between them. Thus the resolution in 
the Wilkes Case in 1769 purported to ‘‘expel’’ Wilkes from 
the Commons even. though he had never been sworn or sat 
in that Parliament, supra, pp. 20-21. And an incident which 
oceurred in the New Jersey legislature, in 1771, indicates 
that the colonial legislatures considered the power to expel 
as stemming from the power to judge qualifications. Gov- 
ernor William Franklin refused to seal a writ for a new 
election to fill a vacancy created when the New Jersey As- 
sembly accepted the resignation of a member who had 
become insolvent. The Governor felt that to acknowledge 
the Assembly’s power to accept resignations would result 
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in allowing them to dissolve themselves through that means 
without the Governor’s approval, ‘‘[bJut the Assembly 
contend that in such a Case, if a Member does not resign, 
that they have the right to expel him, as being the sole 
Judges of the Qualifications of the Members.” 10 Docv- 
ments RELATING To THE Coonan History or THE StTaTE OF 
New Jersey 307-08 (1881) [hereinafter New Jznsey Azr- 
curves]. Further examples of the use of the word ‘expel?’ 
where we might today use the word ‘‘exclude’’ are found 
in connection with the 18th century state constitutions, dis- 
cussed infra, pp. 36-40. 

The New Jersey colony, particularly during the adminis- 
tration of Lord Cornbury, provides several illustrations of 
the struggles between the colonial assemblies and the royal 
governors over the power to judge qualifications. In 1705 
proprietors of the Western Division of the Province of 
New Jersey petitioned the Lords Commissioners for Trade 
and Plantations, complaining among other things of the 
interference of Lord Cornbury in the assembly’s power to 
judge the qualifications of its members. 3 New JERsEx Az- 
curves 88.* The proprietors’ complaint prompted the 
Lords Commissioners to remonstrate to Lord Cornbury 
that 

‘¢We think, your Lordship will do well to leave the 
Determination about Election of Representatives to 
that House, and not to intermeddle therein, otherwise 
than by Issuing of Writs for any New Election.”’ Id. 
at 100. 


Subsequently, in 1707, Lord Cornbury himself complained 
to the Lords Commissioners that the assembly had expelled 
a member for refusing to take an oath which the assembly 
had no power to administer. 3 New Jzrsey Ancuives 227. 
The Assembly replied, 


* The governor had refused to allow three members a seat in 
the assembly until he was persuaded that they possessed the 
requisite amount of land, even though the assembly had reached a 
determination in their favor. 3 New Jzgsey ARcuives 88, 90. 
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‘We expell’d that member for several contempts; 
for which we are not accountable to your excellency, 
nor no body else in this province: We might lawfully 
expel him; and if we had so thought fit, might have 
rendred him incapable of ever sitting in this house; 
and of this many precedents may be produced. We 
are the freeholders representatives; and how it’s 
possible we should assume a negative voice at the 
election of ourselves, is what wants a little explana- 
tion to make it intelligible.’’ Id. at 265-66. 


The annals of the Rhode Island Colony provide further 
examples of the assertion and exercise by the legislative 
assembly of the power to exclude or expel members who 
were found to be unfit. In connection with the election of 
members to the Rhode Island assembly in 1650 it “‘was . - . 
ordered that in case any member, upon complaint and trial, 
should prove to be unfit to hold his seat, the Assembly 
might suspend him and choose another in his place.’’ 1 
Aznotp, History or THE STATE OF Ruope Istanp AND 
Provence Puantations 229-30 (1859) [hereinafter 
Arnotp]. In 1683 the assembly exercised that power by 
expelling a member who contumaciously refused to appear 
in court upon being summoned. 


“<Voted: Whereas, Mr. John Warner was by the 
town of Warwick chosen to be a Deputy in this 
Assembly, and being from time to time called, and 
not in Courte appearing, and there haveing been 
presented to this Assembly such complaints against 
him, that the Assembly doe judge, and are well satis- 
fied, he is an unfitt person to serve as a Deputy ; 
and therefore see cause to expel him from acting in 
this present Assembly as a Deputy.”’ Quoted in 1 
Agno 289. 


A similar situation prevailed in Massachusetts where 
‘the house was the sole judge of its membership. The 
representatives might ‘settle order and purge’ their house 
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and ‘make necessary orders for the due regulation thereof.’ 
They expelled a member in 1715 for scandalous immorali- 
ties, and at times excluded military officers.’? SpENcER, 
Consrrrutionan Conruicr in Provincia, MassacHUsETTs 51 
(1905) (footnotes omitted). 

And, at the inception of its session in 1726, the Massachu- 
setts House of Representatives excluded a member who had 
been expelled from the House on three previous occasions : 

“Whereas the Town of Tiverton have made 
Choice of Mr. Gershom Woodle to Represent them 
in this Great and General Court or Assembly, who 
has by his repeated Misdemeanours been three sev- 
eral times expelled, and still continues in an obstinate 
refusal of making an Acknowledgment of his Faults, 
whereby he has rendred himself unworthy to be a 
Member of the House of Representatives, 

“Voted, That Mr. Speaker Issue out a Precept 
under his Hand and Seal, directed to the said Town 
of Tiverton, requiring them to Assemble the said 


Town, and choose a Representative in the room of 
the said Gershom Woodle, and make return thereof 
on or before the 13th Day of June next.’’ 7 JouENALs 
or THE House or REPRESENTATIVES OF MassaCHUSETTS 
4-5, 15, 68-69 (1926). 


From the examples discussed above it may be seen that 
the colonial legislatures, like Parliament, often coupled res- 
olutions of expulsion with a determination that the member 
expelled was ‘‘incapable’’ or ‘“Confit?? to be a member, 
either for the duration of the present legislature or for a 
longer period. The records of the colony of North Carolina 
provide an example of the enforcement of that type of 
determination. 

In 1758 the Assembly expelled Francis Brown, a member 
from Currituck County, for perjury, and rendered him ‘‘in- 
capable to serve as a Member for any County or Town in 
this Province to Sit and Vote in this or any future Assembly 
thereof for the Reasons alleged in the above Report.’’ 5 
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Cortona, Recorns or Norrn Carotmva 1058 (1887) [here- 
inafter N. C. Recorps]. In 1760 Perquimons County re- 
elected Brown and the House on April 30 of that year, ‘‘on 
hearing Mr. Francis Brown regarding his Capacity to sit 
and vote in this present Assembly and fully and maturely 
having Considered the same—Resolved That the said Fran- 
cis Brown is Incapable to sit and vote in this Present As- 
sembly .. .” and ordered a new election. 6 N. C. Recorps 
375 (1888). 

Brown was again re-elected, pursuant to the writ for a 
special election and on November 12, 1760, the House again 
ordered a new writ of election issued, ‘‘as no person hath 
been duly returned Elected Representative for the said 
County in Virtue of the former.”’ Id. at 474. He was later 
elected to the Assembly of 1761 and was then allowed to sit 
and vote. Id. at 662-63, 672-73. 

The constitutions or charters of several of the colonies 
expressly provided that the assembly should possess the 
power to judge the qualifications of its members. Thus, 
paragraph 9 of the Fundamental Orders of Connecticut 
(1638) provided that the deputies could ‘‘examine their 
owne Elections, whether according to the order, and if they 
or the gretest p[a]rte of them find any election to be illegall 
they may seclud such for prsent fro[m] their meeting... .”’ 
1 Pusuic Recorps or THE Cotony or Connecticut 24 (Trum- 
bull ed. 1850). The New York Charter of Liberties and 
Privileges of 1683 provided, 

‘«That the said representatives are the sole judges 
of the qualifications of their own members, and like- 
wise of all undue elections, and may from time to 
time purge their house as they shall see occasion dur- 
ing the said sessions.’’ 9 EnexisH Historica Docv- 
ments 229 (Jensen ed. 1955). 


And William Penn’s Charter of Liberties of 1701 provided 
that 


‘*there shall be an Assembly Yearly Chosen by the 
freeman thereof, to Consist of four persons out of 
each Country of most note for Virtue, Wisdom & 


35 


Ability . . . [who] shall be Judges of the Qualifica- 
tions and Blections of their own members... .”? 2 
Mouvores or THE Provincian Councm or PEnNsYL- 
vanta 58 (1852). 


Significantly, the New York charter sets forth no qualifica- 
tions or prerequisites for membership whatsoever, and the 
Pennsylvania charter referred only to being ‘‘of most note 
for Virtue, Wisdom & Ability’? (obviously merely a preca- 
tory admonition to voters). 

The foregoing discussion does not purport to be a com- 
plete catalogue of the instances in which the colonial legis- 
latures claimed and exercised the power to judge qualifica- 
tions and were ‘‘answerable to no other Jurisdiction for 
any Thing done in the House,’’ Jourwazs or tHE Housz oF 
Bunreesses or Vincrnua: 1727-1740 at 242 (1910). But the 
illustrative examples set forth above confirm the conclu- 
sions of Professor Clarke, a student of the colonial legis- 
latures, who conducted an exhaustive search in this country 
and in England of the colonial records in both published 
and manuscript form. After discussing a number of addi- 
tional examples of the exercise of the power to judge quali- 
fications, Clarke stated 


“It is thus apparent that the assembly not only 
claimed the right to judge of the commonly recognized 
qualifications, such as age, residence, and property 
holding, but placed further restrictions on the voters’ 
rights of representation by the reaction of the as- 
sembly itself to the personal conduct of individual 
men. The wide-spread acceptance of the belief that 
such power belonged to the legislature was as great in 
the colonies as in England.’’ Cuasxe, PaRLIAMENTARY 
Privitece rn THE American Cotonies 198 (1943) 
[hereinafter Cranxe].* 


* Professor Clarke also concluded that the exercise of the 
power by the colonial legislatures was not infrequent: 


“Records are not sufficiently complete to give accurate 
figures, but it seems reasonable to state that at least a hundred 
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C. The Early State Constitutions and Practices. 

With this colonial background, it is hardly surprising to 
find that in most of the constitutions adopted by the states 
during the revolutionary period, the houses of the state 
legislatures were expressly given jurisdiction to judge the 
elections and qualifications of their members.* 

In only three of those constitutions were provisions 
included which expressly limited the assembly’s power to 
judge qualifications. 


persons were expelled for one reason or another from the 
assemblies in the continental colonies.” CuarKe 195 n.58. 
To the same effect, see Greene, THE Quest ror Powzr: THE 
Lower Houses or ASSEMBLY IN THE SouTHERN Royrau CoLoNIES 
198-99 (1968) [hereinafter GrEENE] : 

“Cases of expulsion were much more rare [than repri- 
mand], although a few occurred in every colony. The grounds 
for expulsion varied. The Virginia House of Burgesses ex- 
pelled two members as early as 1652 and five in the eighteenth 
century for moral and religious reasons. It also expelled 
Thomas Osborne in 1736 and William Andrews in 1742 for 
committing misdemeanors as tobacco inspectors, Henry Downs 
in 1742 for having been convicted of a felony in Maryland 
twenty years earlier, William Clinch in 1757 for extorting a 
receipt and release from a debt from an old man, and William 
Ball in 1758 for counterfeiting treasury notes. The Georgia 
Commons ejected four members for writing a seditious letter 
at its inaugural session in 1755 and later in the same session a 
fifth for failing to take his seat. The South Carolina Com- 
mons excluded James Graeme in December 1733 for bringing 
an action against Speaker Paul Jenys, who had signed a war- 
rant against Rowland Vaughn at the Commons’ command. 
The North Carolina Lower House does not appear to have 
exercised the power of expulsion until 1757, when it ejected 
James Carter for misappropriating public funds. More famous 
was its expulsion of Harmon Husband, leader of the North 
Carolina Regulators, in December 1770. The period of exclu- 
sion after expulsion varied from colony to colony. The Georgia 
Commons excluded the members expelled in 1755 only until 
the end of the session. In the cases of Graeme in South 
Carolina and Osborne, Andrews, and Downs in Virginia, exclu- 
sion continued until the dissolution of the House that expelled 
them. Permanent exclusion occurred in Virginia in 1757 with 
William Clinch and in North Carolina in 1758 with the per- 
jurer Francis Brown.” (footnotes omitted). 


® The state constitutions in effect as of 1787 are conveniently 
collected in THorPE, Feperan anp State Constitutions (1909). 
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Particularly noteworthy is the provision in the constitu- 
tion adopted by Massachusetts in 1780 that “‘the house of 
representatives shall be the judge of the returns, elections, 
and qualifications of its own members, as pointed out in the 
constitution. .. .”? Mass. Const., ch. I, § III, art. X (1780) 
(emphasis added). The journal of the convention at which 
the Massachusetts Constitution was drafted is, like most 
eighteenth-century journals, simply a record of motions 
made and their disposition. Journat or THE CONVENTION 
ror Framine a Constirution or GovEENMENT oF THE STATE 
or Massacuuserrs Bay (1832) (hereinafter Mass. Jounnat). 
Accordingly we have no record of the debates and thus no 
express indication of the motivation behind the insertion 
of the italicized language. But the journal does reveal that 
that language was added by the convention to a clause sub- 
mitted to them by a drafting committee, id. at 147. Similar 
language had earlier been added by the convention to a 
corresponding provision with respect to the Senate, ad. at 
73. Thus the inclusion of that language was a deliberate 
act of the convention. It would seem that the only possible 
purpose was to limit the exercise of the power to that of 
judging those qualifications set forth in the constitution. 

The journal also provides a further indication of the 
understanding in the eighteenth century of the relationship 
between the power to expel and the power to judge qualifi- 
cations. On February 8, 1780, the convention ‘‘Voted, that 
the Committee, upon the powers and privileges of the House 
of Representatives, take into consideration the privileges 
of the Senate, with their power of expelling their own mem- 
bers.’? Id. at 88. Neither in the draft then before the con- 
vention, id. at 199-201, nor in the constitution as adopted, 
id. at 230-33, was any express power given to the Senate 
(or the House) to expel a member. But in the draft then 
being considered, the Senate had been given the power to 
judge qualifications whereas the House had not, zd. at 200, 
201-04. Subsequently (on February 28), a drafting commit- 
tee reported a new clause concerning privileges of the 
House which gave to it the power to judge the qualifications 
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of its members. Id. at 147. As amended (to add the itali- 
cized language) that provision was adopted. Id. at 148. Thus 
the quoted resolution suggesting inclusion of the power to 
expel must have had reference to the power to judge qualifi- 
cations. ; 

The early constitutions of two other states, Pennsyl- 
vania and Delaware, contained limitations on the power to 
expel which had the effect of restricting the right to judge 
qualifications. The Pennsylvania Constitution of 1776 pro- 
vided that ‘‘[t]he members of the house of representatives 
... Shall have power to... judge of the elections and qualifi- 
cations of their own members; they may expel a member, 
but not a second time for the same cause ...”’, Penn. Const. 
ch. I, §9 (1776). Similarly, the Constitution of Delaware 
provided that ‘‘... each house shall . . . judge of the qualifi- 
cations and elections of its own members. ... They may 
also severally expel any of their own members for mis- 
behavior, but not a second time in the same sessions for the 
same offense, if re-elected. .. .”’, Dev. Const. art. 5 (1776).° 

Neither the journal of the Pennsylvania convention nor 
the journal of the Delaware convention gives us an indica- 
tion of the objective sought to be achieved by permitting 
only one expulsion for the same reason. Procegprnes Rexa- 
TIVE TO... THE [PenNsyLvania] Constitutions or 1776 
anp 1790 (1825) [hereinafter Penn. Const. Proc.]; Pzo- 
CEEDINGS OF THE CoNVENTION oF THE DeLawaze Srare, 1776, 
at 26 (1927). But it is reasonable to surmise that it was 
the intent of the framers of those constitutions to prevent 
the legislatures from disqualifying an expelled member 


* A similar provision was written into the first constitution 
adopted by Connecticut. Conn. Const. art. III, §8 (1818). The 
journal of the Connecticut convention reflects no debates on that 
provision, JouRNAL oF THE CoNSTITUTIONAL CONVENTION or Con- 
NECTICUT, 1818 (1873). The Connecticut Constitution of 1818 sets 
forth no qualifications for membership except that the member be 
an elector. Conn. Const. art. VI, § 4. The selectmen and the town 
clerk were given the power to “decide on the qualifications of 
See . .. im such manner as may be prescribed by law”. Id. at 
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from re-election, as Parliament and the colonial legislatures 
had done. 

The eleven years between adoption of the early consti- 
tutions and the 1787 Philadelphia Convention were turbu- 
lent ones, and many of the records of legislative proceed- 
ings that were kept remained in manuscript. We have found 
reference to only two cases in that period considering the 
power to judge qualifications. 

In one case, the Virginia Assembly in 1780 excluded 
John Breckenridge on the ground that he was a minor, 
Warren, 423 n.1. This was done even though there were 
no provisions in the Virginia Constitution requiring mem- 
bers of the State Legislature to have attained their 
majority, or expressly empowering the Houses of the 
Legislature to judge their members’ qualifications. 

The other case is of particular interest because of the 
attention given it by the first Pennsylvania Council of 
Censors. The Pennsylvania Council of Censors was a short- 
lived institution, unique in conception. The final article of 
the Pennsylvania Constitution of 1776 provided: 

“Sect. 47. In order that the freedom of the com- 
monwealth may be preserved inviolate forever, there 
shall be chosen by ballot by the freemen in each city 
and county respectively, [in 1783] and . . . in every 
seventh year thereafter, two persons in each city 
and county of this state, to be called the Counom or 
Censors; . . . whose duty it shall be to enquire 
whether the constitution has been preserved invio- 
late in every part; and whether the legislative and 
executive branches of government have performed 
their duty as guardians of the people, or assumed 
to themselves, or exercised other or greater powers 
than they are entitled to by the constitution . . .’? 


Pursuant to this mandate, the first Council of Censors 
met in 1783. Their report, which was adopted by a vote of 
12-9 in 1784, Penn. Constr. Proc. 413-14, contained a section 
in which they discussed instances which the majority be- 
lieved to represent abuses or violations of the constitution. 
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One such instance, which generated a dissent by the mi- 
nority, was the unanimous expulsion of a member by the 
general assembly in 1783, for frauds committed while a com- 
missioner of purchases, an office which he held prior to be- 
coming a member of the assembly. The majority’s argu- 
ment is summarized at the outset of the discussion: 


‘Section 9. ‘The house of representatives shall 
have power to judge of the qualifications of their own 
members.’ 


‘‘Tt is the opinion of this committee, that the gen- 
eral assembly has no right to expel one of its mem- 
bers, charged with crimes not committed as a member, 
but as a public officer or in his private capacity, 
until he shall be convicted thereof before his proper 
judges.’’ Id. at 88-89 (emphasis added). 


The issue which divided the Council was thus not whether 
the house had acted beyond the scope of its power in judging 


the member unfit for reasons not specified in the constitu- 
tion, but whether it should have judged him before the court 
had convicted him. The majority’s principal concern was 
over the problem of prejudicing the jury in any criminal 
trial that might be had. Id. at 89. 

When the constitution was revised in the 1790’s no 
change was adopted to prevent a repetition of the action 
found unlawful by the Council of Censors. The power to 
judge qualifications was retained unchanged; the power to 
expel was limited by requiring a two-thirds vote, as in the 
Federal Constitution. Penn. Consz. art. I, §§ XD, XIII 
(1790). 


D. Summary of the Law as of 1787. 


Before turning to the Constitutional Convention of 1787, 
it may be useful to pause and review briefly the state of the 
law at that time with respect to the power of a legislative 
body to judge the qualifications of its members. As dis- 
cussed above, supra, pp. 4-26, the House of Commons had 
asserted and gradually established its exclusive jurisdiction 
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' to judge the qualifications of its members, and the Chan- 
cellor, the courts of law and the Honse of Lords had each 
- gltimately disclaimed the power to inquire into the qualifi- 
cations of members of the Commons. In practice, the Com- 
mons judged qualifications other than those described in 
statutes or the law and custom of Parliament and excluded 
or expelled members for reasons of character or conduct 
which rendered them unfit to assume that high office. The 
most widely known case was that of John Wilkes in which 
the Commons “expelled”? Wilkes (although he had not 
been sworn or seated) and declared him incapable of sitting 
in the Commons during that Parliament. And it-was pointed 
out several times in the course of the debates in the Wilkes 
Case that only the House of Commons had the power to 
judge the qualifications of its members. 

Blackstone, in his ComMENTARIES, had provided a con- 
venient synthesis of the law with respect to the power of the 
House of Commons to judge the qualifications of its mem- 
bers. He set forth what he termed ‘“‘standing incapacities’’ 
enforéed by statute or the law and custom of Parliament, 
each phrased in a negative form, and then went on to point 
out that for reasons beyond those ‘‘standing incapacities’’ 
a member could be held disqualified by the House of Com- 
mons for the duration of that Parliament. 1 BuacksrTonz, 
Commenrarres °163, *176. Blackstone’s CoMMENTARIES 
was widely read in the colonies, not by lawyers alone, but by 
educated laymen as well. As Edmund Burke pointed out to 
the House of Commons in his speech on Conciliation With 
America in 1775, 


“c..,, The greater number of the deputies sent to 
the congress were lawyers. But all who read, and 
most do read, endeavour to obtain some smattering in 
that science. I have been told by an eminent book- 
seller, that in no branch of his business, after tracts 
of popular devotion, were so many books as those on 
the law exported to the plantations. The colonists 
have now fallen into the way of printing them for 
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their own use. I hear that they have sold nearly as 
many of Blackstone’s Commentaries in America as in 
England. ...” 1 Worxs or Epmunp Burke 222, 230 
(1855). 


Moreover, the first American edition of Blackstone’s Com- 
MENTARIES, which was sold by subscription, sold 1500 copies,* 
and in the final volume the publisher, obviously encouraged 
by the popular response to his endeavors, advertised that he 
already was taking orders for a second edition. Signifi- 
cantly, among the subscribers for the first American edition 
were nine men who subsequently were members of the Con- 
stitutional Convention of 1787.°* 4 Buacxsrons, ComMEN- 
tanres (1st Amer. ed. 1772) (subscribers’ list preceding title 
page). 

On this side of the Atlantic, colonial legislatures began 
to judge the qualifications of their members as soon as they 
came into being, beginning with the first session of the first 
legislative body in the new world, the Virginia House of 
Burgesses, and continuing throughout their life as colonial 
legislatures, swpra pp. 26-35. They found the members dis- 
qualified on a number of grounds, many of which were not 
found in their organic charters or colonial acts. The Char- 
ters of Liberties of both Pennsylvania and New York spe- 
cifically delegated to the respective colonial legislatures the 
power to judge the qualifications of their members, exclusive 
of any other jurisdiction. As John Randolph, speaker-elect 
of the Virginia House of Burgesses, admonished Governor 


* As might be expected, many of the subscribers were public 
officials or lawyers and a number of sets were sold to printers and 
booksellers, obviously for resale. But a very large number of sub- 
scribers were merchants, farmers or just “gentlemen”, and sets were 
purchased by ministers, medical doctors, military officers, millers, 
a shoemaker, a “comedian”, a cabinet-maker, a silversmith and a 
Professor of History and Languages, as well as representatives of 
other occupations. 4 Buackstone, ComMENTARIES (1st Amer. ed. 
1772) (subscribers’ list preceding title page). 

** Gunning Bedford, Jr., David Brearly, John Dickinson, 
William Livingston, Thomas Mifflin, Gouverneur Morris, Robert 
Morris, Roger Sherman and Robert Yates. Ibid. 
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Gooch, the House claimed the sole right to judge the qualifi- 
cations of its members ‘‘lest contrary judgments, in the 
Courts of Law, might thwart or destroy Theirs.’’ Journnats 
or tHE House or BurcessEs or Vinciniua: 1727-1740, at 242 
(1910). When the colonists proclaimed their independence 
and promulgated in their new constitutions a framework for 
self-government, they almost invariably delegated to each 
house of the state legislature the power to judge the qual- 
ifications of its own members. However, in three of those 
constitutions, the power was limited in a manner which re- 
pudiated, in whole or in part, the parliamentary action in 
the Wilkes Case and the colonial precedents. 

Thus, as of 1787, the phrase ‘‘judge the qualifications”’, 
without express language of restriction, had become a term 
of art with a well-defined and widely understood meaning. 
That meaning included a delegation exclusively to the legis- 
lative body of a wide discretion in excluding or expelling 
members who, by reason of personal character or conduct, 
had demonstrated themselves unfit to undertake the respon- 
sibilities of membership in a public body of such high order. 
It remains to be seen whether the framers at the Constitu- 
tional Convention of 1787 took any action or wrote into the 
Constitution any language which expressly, or by implica- 
tion, indicated an intent to depart from the well-established 
meaning of that phrase. 


E. The Constitutional Convention of 1787. 


The Convention first met on May 25, 1787. On May 29, 
Edmund Randolph of Virginia proposed the resolutions 
which history has known as the Virginia Plan. 1 Farranp, 
Recorps or THE FepeRau ConveNTION oF 1787, at 20 (rev. ed. 
1966) [hereinafter Farnranp]. Randolph’s resolutions with 
respect to the legislature provided that the members should 
be of a certain age (to be determined by the convention) and 
ineligible to any other state or national office, zbtd. There 
was no clause empowering the legislature or any other body 
to judge elections or qualifications. 
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On the next day, the convention resolved itself into a 
committee of the whole house and commenced debate upon 
Randolph’s resolutions. 1 Farranp 29-30. The convention 
continued to operate, almost without interruption, as a com- 
mittee of the whole house until July 16, 1787, during which 
time it considered not only Randolph’s resolutions but also 
the plans presented by some other members. 

On July 24, the convention appointed a committee of 
detail, composed of John Rutledge, a lawyer and delegate 
from South Carolina ; Edmund Randolph, a lawyer and dele- 
gate from Virginia; Nathaniel Ghorum [or Gorham], a 
merchant and delegate from Massachusetts who had been a 
member of the Massachusetts constitutional convention of 
1779-80;° Oliver Ellsworth, a lawyer and delegate from 
Connecticut; and James Wilson, a lawyer educated in Scot- 
land and a delegate from Pennsylvania. 2 Fanranp 97. It 
was the purpose of the committee of detail to draft a consti- 
tution conforming to the resolutions which had been adopted 
by the convention. Id. at 85. 

Before the committee of detail commenced its work, how- 
ever, the convention considered a resolution which had not 
been proposed by the committee of the whole house. George 
Mason, of Virginia, moved on July 26, 1787, that the com- 
mittee of detail provide a clause ‘‘requiring certain qualifi- 
cations of landed property & citizenship’”’ and disqualifying 
persons with unsettled accounts or indebted to the United 
States from being elected to the membership in the Legisla- 
ture. Id. at 121. 

‘The proposed clause produced considerable debate. Gho- 
rum thought the matter ought to be left to the legislature. 
Madison thought the proposition a good one, but that it 
should be ‘‘new modelled’’. Gouverneur Morris was op- 


* Ghorum had been quite active in the Massachusetts conven- 
tion. He was a member (probably chairman) of the first committee 
appointed by the convention, Mass. Journau 24, a member of the 
committee which prepared the first draft of the constitution, id. 
at 26, 28, and a member of a number of other drafting committees, 
id. at 31, 77, 79, 144. 
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posed to ‘‘such minutious regulations in a Constitution’’. 
Id. at 122. Dickenson of Delaware ‘‘was agst any recital of 
qualifications in the Constitution. It was impossible to make 
a compleat one and a partial one would by implication tie up 
the hands of the Legislature from supplying the omissions 

...2? Id. at 123. Madison then moved to strike out the word 
‘landed’? with respect to property, because of the difficulty 
of defining a uniform standard which would suit the differ- 
ent circumstances prevailing in the various states. Id. at 
123-24. His motion was carried. Thereafter, the clauses re- 
lating to persons having unsettled accounts and public 
debtors were stricken. Id. at 126. 

The convention adjourned on July 26, 1787, after refer- 
ring its proceedings to the committee of detail. Id. at 128. 
It was in the committee of detail that the language of article 
I, section 5, clause 1, began to take shape. See id. at 178. 
Unfortunately, no minutes of the proceedings of the com- 
mittee of detail are extant. However, Edmund Randolph 
apparently made an outline for discussion in committee of 
the provisions which the constitution should contain, based 
upon the resolutions of the convention. Each item in the 
document is either checked off or crossed out, indicating that 
it was used in the preparation of subsequent drafts. Id. at 
137 n.6. The item dealing with qualifications of members of 
the House of Representatives reads as follows (matter in 
parentheses crossed out; italics represent changes made by 
Randolph) : 


“¢5. The qualifications of (a) delegates shall be 
the age of twenty five years at least. and citizenship: 
(and any person possessing these qualifications may 
be elected except)’ Id. at 139. 


Had this language been adopted, it would have suggested 
an intention to repudiate the legal basis for the decisions 
in the Wilkes Case and the others heretofore discussed. 
However, when reported to the convention by the com- 
mittee of detail the clause had taken the following form: 
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“¢Sect. 2. Every member of the House of Repre- 
sentatives shall be of the age of twenty five years at 
least; shall have been a citizen of [in] the United 
States for at least three years before his election; 
and shall be, at the time of his election, a resident 
of the State in which he shall be chosen.”’ Jd. at 178. 


Thus it is reasonably clear that the committee on detail 
considered and rejected language which would have im- 
posed a limitation upon the power to judge qualifications, 
as that power had been interpreted in England, the colonies 
and the states. 

The only changes which were made in the clause by 
the full convention were the extension of the prerequisite 
citizenship to seven years and the change of the word 
‘“‘resident’”’ to ‘‘inhabitant’’, id. at 216-19, and the clause 
remained in that form when it was submitted to the com- 
mittee of style on September 10, td. at 565. However, when 
the committee of style reported out the clause on Septem- 
ber 12, it had been recast in the negative form in which it 
now appears, id. at 590. We have no records of the delibera- 
tions of the committee of style and thus are left to surmise 
as to why this change was made. According to Madison, 
it was the pen of Gouverneur Morris, a lawyer from Penn- 
sylvania and member of the committee of style (2 Far- 
RAND 553), which gave ‘‘[t]he finish ... to the style and 
arrangement of the Constitution” (3 Farranp 499). Morris, 
who therefore may be assumed to have been the person who 
changed the language, stated that he had ‘‘rejected redun- 
dant and equivocal terms’”’ so as to make the Constitution 
‘cas clear as our language would permit’’. Id. at 420. It 
is, therefore, noteworthy that he recast that clause into the 
negative form which Blackstone used when listing ‘‘stand- 
ing incapacities”, while expressly pointing out that the 
House of Commons could adjudge a member incapable of 
sitting for other reasons. 1 Buacksronz, CoMMENTARIES 
*163, *176 (4th ed. 1770). If it had been the intent of the 
framers to limit the House’s power to that of judging the 
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‘‘qualifications’’ set forth in article I, section 2, then the 
change made by the committee of style, particularly in light 
of the wide circulation of Blackstone’s CoMMENTARIES In 
America, made the language more—not less—equivocal. 
We believe it to be a fair inference that this change 
was effected to make clear that the framers intended only 
to prescribe the standing incapacities without imposing any 
other limit on the historic power of each house to judge 
qualifications on a case by case basis. 

The committee of detail had also reported out a pro- 
vision which would enable the legislature to establish 
uniform qualifications for membership with regard to prop- 
erty. 2 Farranp 179. On August 10, Charles Pinkney of 
South Carolina moved that the clause be changed to pro- 
vide for the ownership of a specific quantum of property 
as a prerequisite for office. Rutledge, a member of the 
committee of detail, seconded the motion and explained that 
the committee had omitted any specific qualification because 
the committee could not agree among themselves. Pinkney’s 
motion was rejected ‘‘by so general a no, that the states 
were not called.’ Id. at 248-49. The convention then re- 
turned to consideration of the clause as reported out by 
the committee of detail, z.¢., that Congress be empowered 
to establish prospective ‘‘uniform qualifications . . . with 
regard to property.’’ It is at that point that Madison’s 
often-quoted speech appears: 

‘¢Mr. [Madison] was opposed to the Section as 
vesting an improper & dangerous power in the Legis- 
lature. The qualifications of electors and elected - 
were fundamental articles in ‘a Republican Govt. and 
ought to be fixed by the Constitution. If the Legis- 
lature could regulate those of either, it can by de- 
grees subvert the Constitution. A Republic may be 
converted into an aristocracy or oligarchy as well 


* Presumably because, as earlier debates in the convention re- 
vealed and the committee of detail concluded, the disparate eco- 
nomic conditions of mercantilist-commercial New England and 
plantation-agricultural southern tidewater precluded the construc- 
tion of an acceptable uniform standard. 
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by limiting the number capable of being elected, as 
the number authorised to elect. In all cases where 
the representatives of the people will have a per- 
sonal interest distinct from that of their Constitu- 
ents, there was the same reason for being jealous of 
them, as there was for relying on them with full 
confidence, when they had a common interest. This 
was one of the former cases. It was as improper as 
to allow them to fix their own wages, or their own 
privileges. It was a power also, which might be 
made subservient to the views of one faction agst. 
another. Qualifications founded on artificial dis- 
tinctions may be devised by the stronger in order to 
keep out partizans of a weaker faction.’ Id. at 249-50 
(footnotes omitted). 


Thus, when read in context, it would seem that Madison 
was directing his argument in opposition to the proposition 
that Congress should have the unlimited power to establish 
‘‘standing incapacities’’ with respect to an area which had 
traditionally been the subject of such legislation in both 
England and the colonies. See 1 Buacxsronz, CommEn- 
tanres “176; Warren 416-17. Surely the ‘‘horrors’’ that 
Madison evokes could not realistically be anticipated from 
the power to consider the character or conduct of individual 
members. On the other hand, as the British Parliament had 
demonstrated, it was quite possible to create an ‘‘aristo- 
eracy or oligarchy’? by creating new ‘‘standing inca- 
pacities’’. 

After Madison’s speech a motion was made, which Mad- 
ison attributed to Gouverneur Morris, id. at 250, but which 
the Journal attributed to King, id. at 245 n.1, to strike out 
‘‘with regard to property’’ in the proposed clause giving 
Congress the power to establish ‘‘uniform qualifications’’. 
Id. at 250. It was in response to this motion that Madison 
gave his observations on the British Parliament: 


‘Mr. [Madison] observed that the British Par- 
liamt. possessed the power of regulating the qualifi- 
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cations both of the electors, and the elected; and the 
abuse they had made of it was a lesson worthy of 
our attention. They had made the changes in both 
cases subservient to their own views, or to the views 
of political or Religious parties.’ Id. at 250. 


Once again, it would seem from the context that Madison’s 
remarks were addressed to a clause which, if enacted, 
would have given to Congress the power to establish, with- 
out limitation, any new ‘‘standing incapacity’? which the 
majority of the moment thought desirable. It would also 
seem from his speech that it was Parliament’s abuse of this 
power, not its use of the power to judge individual quali- 
fications, that was troubling him. High on the list of those 
abuses in Madison’s mind must have been the Parliamen- 
tary Test Act (30 Car. IL st. 2, c. 1 (1678)) which had 
excluded Catholics as a group from Parliament.* It was 
also in this context that Williamson made his observation 
that 


‘¢. . . Should a majority of the Legislature. be 
composed of any particular description of men, of 
lawyers for example, which is no improbable suppo- 
sition, the future elections might be secured to their 
own body.’’ 2 Farranp 250. 


The language of Williamson’s speech likewise indicates 
that he was concerned about the possibilities of abuse if 
Congress were given an unlimited power to establish new 
“standing incapacities,’’ rather than if a house had the 
right to consider the qualifications of its members on an 
individual basis. 

The provision giving to each house the power to judge 
the qualifications of its members was not contained in the 
resolutions of the convention which were referred to in the 
committee of detail. 2 Farranp 129-33. It first appeared in 
a draft prepared by James Wilson, which apparently was 


* That such statute was in the minds of the Framers is indi- 
cated by the prohibition contained in article VI, section 3. 
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used in the course of deliberations by the committee of de- 
tail. Id. at 155. It is well to recall here that Ghorum, a mem- 
ber of the committee, had been quite active in the Massachu- 
setts constitutional convention, swpra, p. 44, and that the 
Massachusetts convention had adopted a provision which 
limited the power of the legislature to judging those qualifi- 
cations ‘‘contained in the constitution’’, supra, pp. 37-38. 
Moreover, we have the testimony of another member of the 
committee, Edmund Randolph, that ‘‘the Constitution of 
Massachusetts was produced ...in the grand Convention.”’ 
3 Exxiorr Dzzares, 368 (1876). But the limitation contained 
in the Massachusetts Constitution was not adopted even 
though knowledge of its existence and of the presumed ne- 
cessity for it, at least in the eyes of Massachusetts, if the 
Wilkes Case was to be repudiated, must be imputed to at 
least two members of the committee. Yet the ‘‘judge quali- 
fications’’ clause was reported out of the committee of detail 
in the form in which it now appears in the Constitution, 2 
Farranp at 180, and was adopted by the convention ‘‘nem. 
con.”’, td. at 254. 

The resolutions referred by the convention to the com- 
mittee of detail also lacked a provision giving to the houses 
of Congress the power to expel members. That provision 
was first referred to in the outline for discussion prepared 
by Edmund Randolph: 


“13. (quaere. how far the right of expulsion may 
be proper.) The house of delegates shall have power 
over its own members.”’ Id. at 140. 


Such a provision was first set forth in the draft prepared by 
Wilson, referred to above, in the following language: 


‘‘Hach House may expel a Member, but not a second 
Time for the same Offence.’’ Id. at 156. 


It should here be kept in mind that James Wilson was from 
Pennsylvania and that the Pennsylvania Constitution con- 
tained a clause which prohibited the expulsion of a member 
of: the state legislature a second time for the same offense, 
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supra, p. 38. In the next draft prepared by Wilson,® the 

provision appeared in the following form (parantheses indi- 
cate matter crossed out; italics indicate matter added): 

‘‘Bach House (shall have Authority to) may de- 

termine the Rules of its Proceedings, (and to) may 

punish its (own) Members for disorderly Behaviour. 

(Each House) and may expel a Member, (but not a 
second Time for the same Offence).’’ Id. at 166. 


The effect of the omissions and additions indicated in that 
draft is to recast the clause into the form in which it was 
reported out by the committee of detail (except for capitali- 
zation and punctuation), id. at 180. Thus, it appears that 
the committee of detail considered and rejected yet another 
provision which would have limited the power of each house 
of Congress in a manner which would have repudiated in 
part the decision in the Wilkes Case.** The only change 
made in the clause by the Convention was the insertion, on 
Madison’s motion, of the phase ‘‘with the concurrence of 
2/3’? between the words ‘‘may’’ and ‘‘expel’’. Jd. at 254. 
As so amended, the clause was agreed to ‘‘nem. con.’’. Ibid. 

Thus the Convention considered and rejected at least two 
clauses, and possibly a third, which would have repudiated, 
in whole or in part, the legal basis for Parliament’s action in 
the Wilkes Case. On the other hand, the acts of the Conven- 
tion in rejecting provisions which would have given to Con- 
gress the power to create new ‘‘standing incapacities’’ do 
not, in our analysis, really bear on the question whether each 
house was denied power to judge qualifications of indi- 
vidual members. Certainly those determinations of the 
Convention are not so conclusive as Warren implies. Waz- 
REN 421. 


* This draft contains emendations in Rutledge’s hand, so we 
know that it was considered by at least one other member of the 
committee. 2 Farranp 163. n.17. 

** Neither “Wilkes” nor “Wilkes Case” appears in the index 
to Farrand (4 Farranp 127, 226), although other names men- 
tioned in the debates do, e.g., “Blackstone”, “Bolingbroke”, and 
“Bowdoin” (id. at 134-35). Presumably, therefore, to the extent 
that our present records are complete, Wilkes was not discussed 
in the convention. 
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F. The Ratification Period. 


There remains for consideration whether any further 
light was cast on the framers’ understanding of the mean- 
ing of the ‘‘judge qualifications clause’’ during the period 
of the ratification conventions (1787-1789). 

Our review of the convention proceedings in the several 
states, as set forth in Exziorr’s Drsares, has not revealed 
any discussion of article I, section 5, or of the scope of the 
power to judge qualifications conferred thereby. Moreover, 
our research has not disclosed any discussion of the precise 
point by any of the leading public commentators of the 
period. 

There was, however, considerable public concern when 
the Constitution was proposed that the upper-class mem- 
bers of the Convention had been able subtly to manipulate 
the mechanics of representation so as to exclude from a 
voice in Congress those who were not members of their 
own class. That concern was evidenced by a debate which 
occupied some of the most frequently-cited pages of Tue 
FEDERALIST. 

One of the most sophisticated and articulate spokesmen 
for the anti-Federalist faction in New York was ‘‘Brutus,”’ 
whose cloak of anonymity has not been pierced to this day. 
He speculated that by deft execution of the power given to 
Congress in article I, section 4 to regulate the times, places 
and manner of electing Members of Congress, the ‘‘rich 
and well-born’’ might be preferred: 

“Tt is clear that, under this article, the federal 
legislature may institute such rules respecting elec- 
tions as to lead to the choice of one description of 
men. The weakness of the representation, tends but 
too certainly to confer on the rich and well-born, 
all honours; but the power granted in this article, 
may be so exercised, as to secure it almost beyond 
a possibility of controul.’? Brutus No. IV, N. Y. 
Independent Journal, November 29, 1787. 


It was to meet this argument that Hamilton wrote Taz 
Feprratisr No. 60. Article I, section 4 is the only clause 
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of the Constitution he discussed in that number, except in 

an aside where he referred to the lack of a Congressional 

power to prescribe qualifications with respect to property: 
“The truth is that there is no method of securing to 
the rich the preference apprehended, but by pre- 
scribing qualifications of property either for those 
who may elect, or be elected. But this forms no part 
of the power to be conferred upon the national gov- 
ernment. Its authority would be expressly restricted 
to the regulation of the times, the places, and the 
manner of elections. The qualifications of the per- 
gons who may choose or be chosen, as has been 
remarked upon another occasion, are defined and 
fixed in the constitution; and are unalterable by the 
legislature.’ Tue Feprratist No. 60, at 408-09 
(Cooke ed. 1961) [hereinafter Tuz Feprraist]. 


To be sure, Hamilton’s statement standing alone could 
be interpreted as expressing the belief that a house of 
Congress may consider only those qualifications specified 
in the Constitution. But when his statement is read in con- 
text, it would seem that he was directing his comments to 
another issue, i.¢., the proper interpretation of the ‘eT imes, 
Places and Manner’? clause, while reiterating that Con- 
gress could not prospectively impose qualifications, appli- 
cable to all seeking election, in addition to those specified in 
the Constitution.* 

Madison’s statement in Tae Fepzraxist No. 52, which 
probably was the ‘“‘other occasion” referred to by Hamil- 
ton, seems similarly directed to the lack of power to create 
new ‘‘standing incapacities’’: 

“The qualifications of the elected being less care- 
fully and properly defined by the State Constitutions, 


* It is sometimes forgotten that Tae Feprrauist is “a piece 
of very special pleading” which “worked only a small influence 
upon the course of events during the struggle over ratification. 
Promises, threats, bargains, and face-to-face debates, not eloquent 
words in even the most widely circulated newspapers, won hard- 
earned victories for the Constitution in the crucial states of Mas- 
sachusetts, Virginia, and New York.” Tae Fepmratist xi, xv 
(Rossiter ed. 1961) (introduction). 


54 


and being at the same time more susceptible of uni- 
formity, have been very properly considered and 
regulated by the Convention. A representative of 
the United States must be of the age of twenty-five 
years; must have been seven years a citizen of the 
United States, must at the time of his election, be 
an inhabitant of the State he is to represent, and 
during the time of his service must be in no office 
under the United States. Under these reasonable 
limitations, the door of this part of the Federal Gov- 
ernment, is open to merit of every description, 
whether native or adoptive, whether young or old, 
and without regard to poverty or wealth, or to any 
particular profession of religious faith.”’ Id. at 
354-55.* 


Madison would seem here to be arguing against the exist- 
ence of any power in Congress to create, by legislation, new 
prerequisites with respect to matters of religion, property, 
birth or profession, matters which had traditionally been 
the subject of legislatively created ‘‘standing incapacities’’, 
by Parliament, 1 Buacxsronz, Commentazies *163, *175-76, 
by colonial legislatures, CuarKe 151-52, and by the states, 
Warren 416-17. Madison was here meeting the charge that 
“‘the House of Representatives . . . will be taken from that 
class of citizens which will have least sympathy with the 
mass of the people’’, THe Frprratisr No. 57, at 384, by cor- 
rectly pointing out that, in so far as the standing prerequi- 
sites for office were'concerned, the House of Representatives 
was more democratic than most state legislatures. He did 
not purport, so far as appears from the text, to discuss the 
power of the houses of Congress to judge the qualifications 
of their respective members. 


® In Tae Feperauist No. 57, Madison reiterated his conclusions 
in No. 52: 

“Who are to be the objects of popular choice? Every citizen 
whose merit may recommend him to the esteem and confidence 
of his country. No qualification of wealth, of birth, of religious 
faith, or of civil profession, is permitted to fetter the judgment 
or disappoint the inclination of the people.” Id. at 385. 


